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NOTES 


' Acting Solicitor General Wall resigned effective September 19, 2017. 

?The Honorable Noel J. Francisco, of Washington, D. C., was nominated 
by President Trump on March 7, 2017, to be Solicitor General; the nomina- 
tion was confirmed by the Senate on September 19, 2017; he was commis- 
sioned and took the oath of office on the same date. 


I 


SUPREME COURT OF THE UNITED STATES 
ALLOTMENT OF JUSTICES 


It is ordered that the following allotment be made of the Chief 
Justice and Associate Justices of this Court among the circuits, 
pursuant to Title 28, United States Code, Section 42, and that such 
allotment be entered of record, effective February 25, 2016, viz.: 

For the District of Columbia Circuit, JOHN G. ROBERTS, JR., 
Chief Justice. 

For the First Circuit, STEPHEN BREYER, Associate Justice. 

For the Second Circuit, RUTH BADER GINSBURG, Associate 
Justice. 

For the Third Circuit, SAMUEL A. ALITO, JR., Associate Justice. 

For the Fourth Circuit, JOHN G. ROBERTS, JR., Chief Justice. 

For the Fifth Circuit, CLARENCE THOMAS, Associate Justice. 

For the Sixth Circuit, ELENA KAGAN, Associate Justice. 

For the Seventh Circuit, ELENA KAGAN, Associate Justice. 

For the Eighth Circuit, SAMUEL.A. ALITO, JR., Associate Justice. 

For the Ninth Circuit, ANTHONY M. KENNEDY, Associate Justice. 

For the Tenth Circuit, SONIA SOTOMAYOR, Associate Justice. 

For the Eleventh Circuit, CLARENCE THOMAS, Associate Justice. 

For the Federal Circuit, JOHN G. ROBERTS, JR., Chief Justice. 


February 25, 2016. 


(For next previous allotment, see 577 U.S., Pt. 2, p. II.) 
(For next subsequent allotment, see post, p. IV.) 
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SUPREME COURT OF THE UNITED STATES 
ALLOTMENT OF JUSTICES 


It is ordered that the following allotment be made of the Chief 
Justice and Associate Justices of this Court among the circuits, 
pursuant to Title 28, United States Code, Section 42, and that such 
allotment be entered of record, effective June 27, 2017, viz.: 

For the District of Columbia Circuit, JOHN G. ROBERTS, JR., 
Chief Justice. 

For the First Circuit, STEPHEN BREYER, Associate Justice. 

For the Second Circuit, RUTH BADER GINSBURG, Associate 
Justice. 

For the Third Circuit, SAMUEL A. ALITO, JR., Associate Justice. 

For the Fourth Circuit, JOHN G. ROBERTS, JR., Chief Justice. 

For the Fifth Circuit, SAMUEL A. ALITO, JR., Associate Justice. 

For the Sixth Circuit, ELENA KAGAN, Associate Justice. 

For the Seventh Circuit, ELENA KAGAN, Associate Justice. 

For the Eighth Circuit, NEIL M. Gorsucu, Associate. Justice. 

For the Ninth Circuit, ANTHONY M. KENNEDY, Associate Justice. 

For the Tenth Circuit, SONIA SOTOMAYOR, Associate Justice. 

For the Eleventh Circuit, CLARENCE THOMAS, Associate Justice. 

For the Federal Circuit, JOHN G. ROBERTS, JR., Chief Justice. 


June 27, 2017. 


(For next previous allotment, see ante, p. III.) 
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ARKANSAS. See Constitutional Law. 

BIRTH CERTIFICATES. See Constitutional Law. 
BIVENS ACTIONS. See Qualified Immunity From Suit. 
CALIFORNIA. See Securities Act of 1933. 


CIVIL SERVICE REFORM ACT OF 1978. 


Adverse federal employment action attributed to bias—Proper judicial 
forum after Board’s dismissal.—When Board dismisses on jurisdictional 
grounds a “mixed case”’—where an employee attributes an adverse action 
to bias based on race, gender, age, or disability—proper review forum is 
District Court. Perry v. Merit Systems Protection Bd., p. 420. 


CONSTITUTIONAL. LAW. 


Due process—State issuance of birth certificates to same-sex couples— 
Name of spouse on certificate——Arkansas must issue birth certificates 
that include female spouses of women who gave birth in State, consistent 
with commitment in Obergefell v. Hodges, 576 U.S. 644, to provide same- 
sex couples with all benefits that States have linked to marriage. Pavan 
v. Smith. p. 563. 

Due process—Withheld evidence favorable to defense—Materiality.— 
Evidence that Government failed to disclose to defense in these cases was 
not “material” under Brady v. Maryland, 373 U.S. 88—i.e., there is no 
“reasonable probability” that it would have changed petitioners’ trial out- 
come. Turner v. United States, p. 313. 

Free exercise of religion—State policy of disqualifying religious orga- 
nizations from receiving grants.—Missouri Department of Natural Re- 
sources’ policy of categorically disqualifying religious organizations from 
receiving grants under its playground resurfacing program violates Free 
Exercise Clause of First Amendment. Trinity Lutheran Church of Co- 
lumbia, Inc. v. Comer, p. 449. 

Right to public trial—Jury selection—Entitlement of new trial—Dem- 
onstration of prejudice.—In context of a public-trial violation during jury 
selection, where error is neither preserved nor raised on direct review but 
is raised later via an ineffective-assistance-of-counsel claim, defendant 
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CONSTITUTIONAL LAW— Continued. 
must demonstrate prejudice to secure a new trial, which petitioner failed 
to do here. Weaver v. Massachusetts, p. 286. 

Taking of property—Adjacent parcels—Defining real property at inter- 
est.—In this regulatory takings case, Court of Appeals of Wisconsin was 
correct to analyze petitioners’ two contiguous lots as a single unit in as- 
sessing effect that governmental regulations had on petitioners’ ability to 
use or sell their lots. Murr v. Wisconsin, p. 383. 


CRIMINAL LAW. See Immigration Law. 
DAMAGES ACTIONS. See Qualified Immunity From Suit. 
DEPORTATION OF ALIENS. See Immigration Law. 


DISCRIMINATION IN EMPLOYMENT. See Civil Service Reform 
Act of 1978. 


DUE PROCESS. See Constitutional Law. 
EQUITABLE TOLLING. See Securities Act of 1933. 
ESTABLISHMENT OF RELIGION. See Preliminary Injunctions. 


EVIDENCE WITHHOLDING AT CRIMINAL TRIALS. See Consti- 
tutional Law. 


FALSE STATEMENTS TO GOVERNMENT OFFICIALS. See Immi- 
gration Law. 


FEDERAL COURTS. See Civil Service Reform Act of 1978. 
FEDERAL EMPLOYEES. See Civil Service Reform Act of 1978. 


FIRST AMENDMENT. See Constitutional Law; Preliminary 
Injunctions. 


FOREIGN NATIONALS’ RIGHTS. See Preliminary Injunctions. 
FREE EXERCISE OF RELIGION. See Constitutional Law. 
GUILTY PLEAS. See Immigration Law. 


HABEAS CORPUS. 


Ineffective assistance of state habeas counsel claim—Cause to excuse 
procedural default lacking—In federal habeas proceedings, ineffective 
assistance of state postconviction counsel does not provide cause to excuse 
procedural default of ineffective-assistance-of-appellate-counsel claims. 
Davila v. Davis, p. 521. 


IMMIGRATION LAW. 


Mandatory deportation due to counsel’s erroneous advice—Plea to 
federal drug crime.—Petitioner was prejudiced, for purposes of his 
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IMMIGRATION LAW—Continued. 


ineffective-assistance-of-counsel claim, by his counsel’s erroneous advice 
that he would not be deported as a result of pleading guilty to a federal 
drug crime classified as an “aggravated felony” under Immigration and 
Nationality Act, 8 U.S.C. §1101(a)(43)(B). Jae Lee v. United States, 
p. 857. 


Procurement of naturalization by illegal act—False statement to Gov- 
ernment official—Requirements to obtain conviction.—To secure a con- 
viction for unlawfully procuring citizenship in violation of 18 U.S.C. 
§ 1425(a), Government must establish that defendant’s illegal act played a 
role in acquiring citizenship, and where that alleged illegality is a false 
statement to government officials, jury must decide whether statement so 
altered process as to have influenced award of citizenship; here, District 
Court erred in instructing jury that Maslenjak’s false statements need 
not have influenced naturalization decision. Maslenjak v. United States, 
p. 335. 


INEFFECTIVE ASSISTANCE OF COUNSEL. See Constitutional 
Law; Habeas Corpus; Immigration Law. 


JUDICIAL REVIEW. See Civil Service Reform Act of 1978. 
JURY SELECTION PROCESS. See Constitutional Law. 
LIMITATIONS PERIODS. See Securities. Act of 1933. 
MARRIAGE. See Constitutional Law. 

MATERIALITY REQUIREMENT. See Constitutional Law. 
MISSOURI. See Constitutional Law. 


PRELIMINARY INJUNCTIONS. 

Suspension of entry of foreign national from designated countries due 
to terrorism concerns—Injunction against enforcement on Establish- 
ment Clause concerns.—Petitions for certiorari are granted, and Govern- 
ment’s stay applications are granted in part. Injunctions remain in place 
only with respect to foreign nationals and refugees who have a credible 
claim of a bona fide relationship with a person or entity in United States. 
Trump v. International Refugee Assistance Project, p. 571. 


PROCEDURAL DEFAULT RULE. See Habeas Corpus. 


QUALIFIED IMMUNITY FROM SUIT. 


Cross-border shooting of Mexican national by U. S. Border Patrol 
agent—Question of qualified immunity.—Here, where a U. 8. Border Pa- 
trol agent on American soil shot and killed a Mexican national across U. S.- 
Mexico border, Sixth Circuit is to determine whether victim’s parents may 
assert damages claims against agent under Bivens v. Siw Unknown Fed. 
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Narcotics Agents, 403 U.S. 388, in light of intervening guidance provided 
in Ziglar v. Abbasi, 582 U.S. 120. Hernandez v. Mesa, p. 548. 


REGULATORY TAKING OF PROPERTY. Sce Constitutional Law. 
RELIGIOUS SCHOOLS. See Constitutional Law. 

RIGHT TO PUBLIC TRIAL. See Constitutional Law. 

SAME-SEX MARRIAGE. See Constitutional Law. 


SECURITIES ACT OF 1933. 


Statute of repose—Not subject to equitable tolling.—Petitioner’s un- 
timely filing of its individual complaint more than three years after rele- 
vant securities offering—see $13 of Securities Act of 1933—is grounds 
for dismissal. California Public Employees’ Retirement System v. ANZ 
Securities, Inc., p. 497. 


SIXTH AMENDMENT. See Constitutional Law; Immigration Law. 
STATUTES OF REPOSE. See Securities Act of 1933. 


SUPREME COURT. 
Rules of the Supreme Court, p. 969. 


TAKING OF PROPERTY. See Constitutional Law. 


TOLLING OF LIMITATIONS PERIODS. See Securities Act of 
1933. 


WISCONSIN. See Constitutional Law. 
WITHHOLDING OF EVIDENCE. See Constitutional Law. 
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MASSACHUSETTS 


No. 16-240. Argued April 19, 2017—Decided June 22, 2017 


When petitioner was tried in a Massachusetts trial court, the courtroom 
could not accommodate all the potential jurors. As a result, for two 
days of jury selection, an officer of the court excluded from the court- 
room any member of the public who was not a potential juror, including 
petitioner’s mother and her minister. Defense counsel neither objected 
to the closure at trial nor raised the issue on direct review. Petitioner 
was convicted of murder and a related charge. Five years later, he 
filed a motion for a new trial in state court, arguing, as relevant here, 
that his attorney had provided ineffective assistance by failing to object 
to the courtroom closure. The trial court ruled that he was not entitled 
to relief. The Massachusetts Supreme Judicial Court affirmed in rele- 
vant part. Although it recognized that the violation of the right to 
public trial was a structural error, it rejected petitioner’s ineffective- 
assistance claim because he had not shown prejudice. 


Held: 

1. In the context of a public-trial violation during jury selection, 
where the error is neither preserved nor raised on direct review but is 
raised later via an ineffective-assistance-of-counsel claim, the defendant 
must demonstrate prejudice to secure a new trial. Pp. 294-308. 

(a) This case requires an examination of the proper application of 
the doctrines of structural error and ineffective assistance of counsel. 
They are intertwined, because the reasons an error is deemed structural 
may influence the proper standard used to evaluate an ineffective- 
assistance claim premised on the failure to object to that error. 
Pp. 294-299. 

(1) Generally, a constitutional error that “did not contribute to 
the verdict obtained” is deemed harmless, which means the defendant 
is not entitled to reversal. Chapman v. California, 386 U.S. 18, 24. 
However, a structural error, which “affect[s] the framework within 
which the trial proceeds,” Arizona v. Fulminante, 499 U.S. 279, 310, 
defies harmless-error analysis, id., at 309. Thus, when a structural 
error is objected to and then raised on direct review, the defendant is 
entitled to relief without any inquiry into harm. 

There appear to be at least three broad rationales for finding an error 
to be structural. One is when the right at issue does not protect the 
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defendant from erroneous conviction but instead protects some other 
interest—like the defendant’s right to conduct his own defense—where 
harm is irrelevant to the basis underlying the right. See United States 
v. Gonzalez-Lopez, 548 U.S. 140, 149, n. 4. Another is when the error’s 
effects are simply too hard to measure—e. g., when a defendant is denied 
the right to select his or her own attorney—making it almost impossible 
for the government to show that the error was “harmless beyond a 
reasonable doubt,” Chapman, supra, at 24. Finally, some errors al- 
ways result in fundamental unfairness, e. g., when an indigent defendant 
is denied an attorney, see Gideon v. Wainwright, 372 U.S. 335, 348-345. 
For purposes of this case, a critical point is that an error can count as 
structural even if it does not lead to fundamental unfairness in every 
case. See Gonzalez-Lopez, supra, at 149, n. 4. Pp. 294-296. 

(2) While a public-trial violation counts as structural error, it 
does not always lead to fundamental unfairness. This Court’s opinions 
teach that courtroom closure is to be avoided, but that there are some 
circumstances when it is justified. See Waller v. Georgia, 467 U.S. 39; 
Presley v. Georgia, 558 U.S. 209, 215-216. The fact that the public- 
trial right is subject to exceptions suggests that not every public-trial 
violation results in fundamental unfairness. Indeed, the Court has said 
that a public-trial violation is structural because of the “difficulty of 
assessing the effect of the error.” Gonzalez-Lopez, supra, at 149, n. 4. 
The public-trial right also furthers interests other than protecting the 
defendant against unjust conviction, including the rights of the press 
and of the public at large. See, e. g., Press-Enterprise Co. v. Superior 
Court of Cal., Riverside Cty., 464 U.S. 501, 508-510. Thus, an unlawful 
closure could take place and yet the trial will still be fundamentally fair 
from the defendant’s standpoint. Pp. 296-299. 

(b) The proper remedy for addressing the violation of the right to 
a public trial depends on when the objection was raised. If an objection 
is made at trial and the issue is raised on direct appeal, the defendant 
generally is entitled to “automatic reversal” regardless of the error’s 
actual “effect on the outcome.” Neder v. United States, 527 U.S. 1, 7. 
If, however, the defendant does not preserve a structural error on direct 
review but raises it later in the context of an ineffective-assistance 
claim, the defendant generally bears the burden to show deficient per- 
formance and that the attorney’s error “prejudiced the defense.” 
Strickland v. Washington, 466 U.S. 668, 687. To demonstrate preju- 
dice in most cases, the defendant must show “a reasonable probability 
that... the result of the proceeding would have been different” but for 
attorney error. Jd., at 694. For the analytical purposes of this case, 
the Court will assume, as petitioner has requested, that even if there is 
no showing of a reasonable probability of a different outcome, relief still 
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must be granted if the defendant shows that attorney errors rendered 
the trial fundamentally unfair. 

Not every public-trial violation will lead to a fundamentally unfair 
trial. And the failure to object to that violation does not always de- 
prive the defendant of a reasonable probability of a different outcome. 
Thus, a defendant raising a public-trial violation via an ineffective- 
assistance claim must show either a reasonable probability of a different 
outcome in his or her case or, as assumed here, that the particular viola- 
tion was so serious as to render the trial fundamentally unfair. 

Neither this reasoning nor the holding here calls into question the 
Court’s precedents deeming certain errors structural and requiring re- 
versal because of fundamental unfairness, see Sullivan v. Louisiana, 
508 U.S. 275, 278-279; Tumey v. Ohio, 273 U.S. 510, 535; Vasquez v. 
Hillery, 474 U.S. 254, 261-264, or those granting automatic relief to 
defendants who prevailed on claims of race or gender discrimination in 
jury selection, e. g., Batson v. Kentucky, 476 U.S. 79, 100. The errors 
in each of these cases were preserved and then raised on direct appeal. 
The reason for placing the burden on the petitioner here, however, de- 
rives both from the nature of the error and the difference between a 
public-trial violation preserved and then raised on direct review and a 
public-trial violation raised as an ineffective-assistance claim. 

When a defendant objects to a courtroom closure, the trial court can 
either order the courtroom opened or explain the reasons for keeping it 
closed, but when a defendant first raises the closure in an ineffective- 
assistance claim, the trial court has no chance to cure the violation. 
The costs and uncertainties of a new trial are also greater because more 
time will have elapsed in most cases. And the finality interest is more 
at risk. See Strickland, supra, at 693-694. These differences justify 
a different standard for evaluating a structural error depending on 
whether it is raised on direct review or in an ineffective-assistance 
claim. Pp. 299-303. 

2. Because petitioner has not shown a reasonable probability of a dif- 
ferent outcome but for counsel’s failure to object or that counsel’s short- 
comings led to a fundamentally unfair trial, he is not entitled to a new 
trial. Although potential jurors might have behaved differently had 
petitioner’s family or the public been present, petitioner has offered no 
evidence suggesting a reasonable probability of a different outcome but 
for counsel’s failure to object. He has also failed to demonstrate funda- 
mental unfairness. His mother and her minister were indeed excluded 
during jury selection. But his trial was not conducted in secret or in a 
remote place; closure was limited to the jury voir dire; the courtroom 
remained open during the evidentiary phase of the trial; the closure 
decision apparently was made by court officers, not the judge; venire 


Cite as: 582 U.S. 286 (2017) 289 


Syllabus 


members who did not become jurors observed the proceedings; and the 
record of the proceedings indicates no basis for concern, other than the 
closure itself. There was no showing, furthermore, that the potential 
harms flowing from a courtroom closure came to pass in this case, e. g., 
misbehavior by the prosecutor, judge, or any other party. Thus, even 
though this case comes here on the assumption that the closure was a 
Sixth Amendment violation, the violation here did not pervade the 
whole trial or lead to basic unfairness. Pp. 303-305. 


474 Mass. 787, 54 N. E. 3d 495, affirmed. 


KENNEDY, J., delivered the opinion of the Court, in which ROBERTS, 
C. J., and THOMAS, GINSBURG, SOTOMAYOR, and GORSUCH, JJ., joined. 
THOMAS, J., filed a concurring opinion, in which GORSUCH, J., joined, post, 
p. 305. ALITo, J., filed an opinion concurring in the judgment, in which 
GORSUCH, J., joined, post, p. 306. BREYER, J., filed a dissenting opinion, 
in which KAGAN, J., joined, post, p. 309. 


Michael B. Kimberly argued the cause for petitioner. 
With him on the briefs were Charles A. Rothfeld, Andrew J. 
Pincus, Paul W. Hughes, Ruth Greenberg, and Eugene R. 
Fidell. 

Randall E. Ravitz, Assistant Attorney General of Massa- 
chusetts, argued the cause for respondent. With him on the 
brief were Maura Healey, Attorney General, Elizabeth N. 
Dewar, State Solicitor, Thomas E. Bocian, Assistant Attor- 
ney General, and John P. Zanini, Special Assistant Attor- 
ney General. 

Ann O’Connell argued the cause for the United States as 
amicus curiae urging affirmance. With her on the brief 
were Acting Solicitor General Wall, Acting Assistant Attor- 
ney General Blanco, Deputy Solicitor General Dreeben, and 
David M. Lieberman.* 


*Briefs of amici curiae urging reversal were filed for the American 
Civil Liberties Union et al. by Brian W. Stull, Cassandra Stubbs, Anna 
Arceneaux, David D. Cole, Matthew R. Segal, and Sarah R. Wunsch; for 
the Massachusetts Association of Criminal Defense Lawyers by Kirsten 
Mayer; for the National Association of Criminal Defense Lawyers by Stu- 
art Banner and David M. Porter; for the Reporters Committee for Free- 
dom of the Press et al. by Bruce D. Brown, Gregg P. Leslie, and Bruce 
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JUSTICE KENNEDY delivered the opinion of the Court. 


During petitioner’s trial on state criminal charges, the 
courtroom was occupied by potential jurors and closed to the 
public for two days of the jury selection process. Defense 
counsel neither objected to the closure at trial nor raised the 
issue on direct review. And the case comes to the Court 
on the assumption that, in failing to object, defense counsel 
provided ineffective assistance. 

In the direct review context, the underlying constitutional 
violation—the courtroom closure—has been treated by this 
Court as a structural error, 7. e., an error entitling the de- 
fendant to automatic reversal without any inquiry into preju- 
dice. The question is whether invalidation of the conviction 
is required here as well, or if the prejudice inquiry is altered 
when the structural error is raised in the context of an 
ineffective-assistance-of-counsel claim. 


W. Sanford; and for the Stein Center for Law and Ethics et al. by Law- 
rence J, Fox. 

Briefs of amici curiae urging affirmance were filed for the State of 
Arkansas et al. by Leslie Rutledge, Attorney General of Arkansas, Lee 
Rudofsky, Solicitor General, and Nicholas J. Bronni, Deputy Solicitor 
General, and by the Attorneys General for their respective States as fol- 
lows: Steven T. Marshall of Alabama, Mark Brnovich of Arizona, Cynthia 
H. Coffman of Colorado, Kevin T. Kane of Connecticut, Matthew P. Denn 
of Delaware, Pamela Jo Bondi of Florida, Christopher M. Carr of Georgia, 
Douglas S. Chin of Hawaii, Lawrence G. Wasden of Idaho, Curtis T. Hill, 
Jr., of Indiana, Derek Schmidt of Kansas, Andy Beshear of Kentucky, Jeff 
Landry of Louisiana, Janet T: Mills of Maine, Brian E. Frosh of Maryland, 
Bill Schuette of Michigan, Jim Hood of Mississippi, Joshua D. Hawley of 
Missouri, Timothy C. Fox of Montana, Douglas J. Peterson of Nebraska, 
Adam Paul Laxalt of Nevada, Hector H. Balderas of New Mexico, Josh 
Stein of North Carolina, Wayne Stenehjem of North Dakota, Michael De- 
Wine of Ohio, Mike Hunter of Oklahoma, Josh Shapiro of Pennsylvania, 
Peter F. Kilmartin of Rhode Island, Alan Wilson of South Carolina, 
Marty J. Jackley of South Dakota, Herbert H. Slatery III of Tennessee, 
Ken Paxton of Texas, Sean D. Reyes of Utah, Robert W. Ferguson of 
Washington, Patrick Morrisey of West Virginia, Brad D. Schimel of Wis- 
consin, and Peter K. Michael of Wyoming; and for the Criminal Justice 
Legal Foundation by Kent S. Scheidegger and Kymberlee C. Stapleton. 
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I 


In 2008, a 15-year-old boy was shot and killed in Boston. 
A witness saw a young man fleeing the scene of the crime 
and saw him pull out a pistol. A baseball hat fell off of his 
head. The police recovered the hat, which featured a dis- 
tinctive airbrushed Detroit Tigers logo on either side. The 
hat’s distinctive markings linked it to 16-year-old Kentel 
Weaver. He is the petitioner here. DNA obtained from 
the hat matched petitioner’s DNA. 

Two weeks after the crime, the police went to petitioner’s 
house to question him. He admitted losing his hat around 
the time of the shooting but denied being involved. Peti- 
tioner’s mother was not so sure. Later, she questioned peti- 
tioner herself. She asked whether he had been at the scene 
of the shooting, and he said he had been there. But when 
she asked if he was the shooter, or if he knew who the 
shooter was, petitioner put his head down and said nothing. 
Believing his response to be an admission of guilt, she 
insisted that petitioner go to the police station to confess. 
He did. Petitioner was indicted in Massachusetts state 
court for first-degree murder and the unlicensed possession 
of a handgun. He pleaded not guilty and proceeded to 
trial. 

The pool of potential jury members was large, some 60 to 
100 people. The assigned courtroom could accommodate 
only 50 or 60 in the courtroom seating. As a result, the trial 
judge brought all potential jurors into the courtroom so that 
he could introduce the case and ask certain preliminary ques- 
tions of the entire venire panel. Many of the potential ju- 
rors did not have seats and had to stand in the courtroom. 
After the preliminary questions, the potential jurors who 
had been standing were moved outside the courtroom to wait 
during the individual questioning of the other potential ju- 
rors. The judge acknowledged that the hallway was not 
“the most comfortable place to wait” and thanked the poten- 
tial jurors for their patience. 2 Tr. II-103 (Apr. 10, 2006). 
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The judge noted that there was simply not space in the 
courtroom for everybody. 

As all of the seats in the courtroom were occupied by the 
venire panel, an officer of the court excluded from the court- 
room any member of the public who was not a potential juror. 
So when petitioner’s mother and her minister came to the 
courtroom to observe the two days of jury selection, they 
were turned away. 

All this occurred before the Court’s decision in Presley v. 
Georgia, 558 U.S. 209 (2010) (per curiam). Presley made it 
clear that the public-trial right extends to jury selection as 
well as to other portions of the trial. Jd., at 213-215. Be- 
fore Presley, Massachusetts courts would often close court- 
rooms to the public during jury selection, in particular dur- 
ing murder trials. 

In this case petitioner’s mother told defense counsel about 
the closure at some point during jury selection. But counsel 
“believed that a courtroom closure for [jury selection] was 
constitutional.” Crim. No. 2003-11293 (Super. Ct. Mass., 
Feb. 22, 2013), App. to Pet. for Cert. 49a. As a result, he 
“did not discuss the matter” with petitioner, or tell him “that 
his right to a public trial included the [jury voir dire],” or 
object to the closure. Ibid. 

During the ensuing trial, the government presented 
strong evidence of petitioner’s guilt. Its case consisted of 
the incriminating details outlined above, including petition- 
er’s confession to the police. The jury convicted petitioner 
on both counts. The court sentenced him to life in prison 
on the murder charge and to about a year in prison on the 
gun-possession charge. 

Five years later, petitioner filed a motion for a new trial 
in Massachusetts state court. As relevant here, he argued 
that his attorney had provided ineffective assistance by fail- 
ing to object to the courtroom closure. After an evidentiary 
hearing, the trial court recognized a violation of the right to 
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a public trial based on the following findings: The courtroom 
had been closed; the closure was neither de minimis nor triv- 
ial; the closure was unjustified; and the closure was full 
rather than partial (meaning that all members of the public, 
rather than only some of them, had been excluded from the 
courtroom). The trial court further determined that de- 
fense counsel failed to object because of “serious incompe- 
tency, inefficiency, or inattention.” IJd., at 63a (quoting Mas- 
sachusetts v. Chleikh, 82 Mass. App. 718, 722, 978 N. E. 2d 
96, 100 (2012)). On the other hand, petitioner had not “of- 
fered any evidence or legal argument establishing preju- 
dice.” App. to Pet. for Cert. 64a. For that reason, the 
court held that petitioner was not entitled to relief. 

Petitioner appealed the denial of the motion for a new trial 
to the Massachusetts Supreme Judicial Court. The court 
consolidated that appeal with petitioner’s direct appeal. As 
noted, there had been no objection to the closure at trial; and 
the issue was not raised in the direct appeal. . The Supreme 
Judicial Court then affirmed in relevant part. Although it 
recognized that “[a] violation of the Sixth Amendment right 
to a public trial constitutes structural error,” the court 
stated that petitioner had “failed to show that trial counsel’s 
conduct caused prejudice warranting a new trial.” 474 
Mass. 787, 814, 54 N. E. 3d 495, 520 (2016). On this reason- 
ing, the court rejected petitioner’s claim of ineffective assist- 
ance of counsel. 

There is disagreement among the Federal Courts of Ap- 
peals and some state courts of last resort about whether a 
defendant must demonstrate prejudice in a case like this 
one—in which a structural error is neither preserved nor 
raised on direct review but is raised later via a claim alleging 
ineffective assistance of counsel. Some courts have held 
that, when a defendant shows that his attorney unreasonably 
failed to object to a structural error, the defendant is entitled 
to a new trial without further inquiry. See, e. g., Johnson v. 
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Sherry, 586 F. 3d 489, 447 (CA6 2009); Owens v. United 
States, 483 F. 3d 48, 64-65 (CA1 2007); Littlejohn v. United 
States, 73 A. 3d 1034, 1043-1044 (D. C. 2018); State v. Lamere, 
327 Mont. 115, 125, 112 P. 3d 1005, 1013 (2005). Other courts 
have held that the defendant is entitled to relief only if he or 
she can show prejudice. See, e.g., Purvis v. Crosby, 451 
F. 3d 734, 738 (CA11 2006); United States v. Gomez, 705 F. 3d 
68, 79-80 (CA2 2013); Reid v. State, 286 Ga. 484, 487, 690 
S. E. 2d 177, 180-181 (2010). This Court granted certiorari 
to resolve that disagreement. 580 U.S. 1088 (2017). The 
Court does so specifically and only in the context of trial 
counsel’s failure to object to the closure of the courtroom 
during jury selection. 
II 


This case requires a discussion, and the proper application, 
of two doctrines: structural error and ineffective assistance 
of counsel. The two doctrines are intertwined; for the rea- 
sons an error is deemed structural may influence the proper 
standard used to evaluate an ineffective-assistance claim 
premised on the failure to object to that error. 


A 


The concept of structural error can be discussed first. In 
Chapman v. California, 386 U.S. 18 (1967), this Court 
“adopted the general rule that a constitutional error does not 
automatically require reversal of a conviction.” Arizona v. 
Fulminante, 499 U.S. 279, 306 (1991) Citing Chapman, 
supra). If the government can show “beyond a reasonable 
doubt that the error complained of did not contribute to the 
verdict obtained,” the Court held, then the error is deemed 
harmless and the defendant is not entitled to reversal. Id., 
at 24. 

The Court recognized, however, that some errors should 
not be deemed harmless beyond a reasonable doubt. Id., at 
23, n. 8. These errors came to be known as structural er- 
rors. See Fulminante, 499 U.S., at 309-310. The purpose 
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of the structural error doctrine is to ensure insistence on 
certain basic, constitutional guarantees that should define 
the framework of any criminal trial. Thus, the defining fea- 
ture of a structural error is that it “affect[s] the framework 
within which the trial proceeds,” rather than being “simply 
an error in the trial process itself.” Jd., at 310. For the 
same reason, a structural error “def[ies] analysis by harm- 
less error standards.” Jd., at 309 (internal quotation marks 
omitted). 

The precise reason why a particular error is not amenable 
to that kind of analysis—and thus the precise reason why 
the Court has deemed it structural—varies in a significant 
way from error to error. There appear to be at least three 
broad rationales. 

First, an error has been deemed structural in some in- 
stances if the right at issue is not designed to protect the 
defendant from erroneous conviction but instead protects 
some other interest. This is true of the defendant’s right 
to conduct his own defense, which, when exercised, “usually 
increases the likelihood of a trial outcome unfavorable to the 
defendant.” McKaskle v. Wiggins, 465 U.S. 168, 177, n. 8 
(1984). That right is based on the fundamental legal princi- 
ple that a defendant must be allowed to make his own choices 
about the proper way to protect his own liberty. See Fa- 
retta v. California, 422 U.S. 806, 834 (1975). Because harm 
is irrelevant to the basis underlying the right, the Court has 
deemed a violation of that right structural error. See 
United States v. Gonzalez-Lopez, 548 U.S. 140, 149, n. 4 
(2006). 

Second, an error has been deemed structural if the effects 
of the error are simply too hard to measure. For example, 
when a defendant is denied the right to select his or her 
own attorney, the precise “effect of the violation cannot be 
ascertained.” Jbid. (quoting Vasquez v. Hillery, 474 U.S. 
254, 263 (1986)). Because the government will, as a result, 
find it almost impossible to show that the error was “harm- 
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less beyond a reasonable doubt,” Chapman, supra, at 24, the 
efficiency costs of letting the government try to make the 
showing are unjustified. 

Third, an error has been deemed structural if the error 
always results in fundamental unfairness. For example, if 
an indigent defendant is denied an attorney or if the judge 
fails to give a reasonable-doubt instruction, the resulting 
trial is always a fundamentally unfair one. See Gideon v. 
Wainwright, 372 U.S. 335, 343-345 (1963) (right to an attor- 
ney); Sullivan v. Louisiana, 508 U.S. 275, 279 (1993) (right 
to a reasonable-doubt instruction). It therefore would be 
futile for the government to try to show harmlessness. 

These categories are not rigid. Ina particular case, more 
than one of these rationales may be part of the explanation 
for why an error is deemed to be structural. See e. g., id., 
at 280-282. For these purposes, however, one point is criti- 
cal: An error can count as structural even if the error does 
not. lead to, fundamental unfairness in every case. See 
Gonzalez-Lopez, swpra, at 149, n. 4 (rejecting as “inconsist- 
ent with the reasoning of our precedents” the idea that struc- 
tural errors “always or necessarily render a trial fundamen- 
tally unfair and unreliable” (emphasis deleted)). 


B 


As noted above, a violation of the right to a public trial is 
a structural error. See supra, at 290, 293. It is relevant 
to determine why that is so. In particular, the question is 
whether a public-trial violation counts as structural because 
it always leads to fundamental unfairness or for some other 
reason. 

In Waller v. Georgia, 467 U.S. 39 (1984), the state court 
prohibited the public from viewing a weeklong suppression 
hearing out of concern for the privacy of persons other than 
those on trial. See id., at 41-48. Although it recognized 
that there would be instances where closure was justified, 
this Court noted that “such circumstances will be rare” and 
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that the closure in question was unjustified. Id., at 45, 48. 
Still, the Court did not order a new trial. Jd., at 49-50. In- 
stead it ordered a new suppression hearing that was open 
to the public. Jd., at 50. If the same evidence was found 
admissible in that renewed pretrial proceeding, the Court 
held, no new trial as to guilt would be necessary. Ibid. 
This was despite the structural aspect of the violation. 

Some 25 years after the Waller decision, the Court issued 
its per curiam ruling in Presley v. Georgia. 558 U.S. 209. 
In that case, as here, the courtroom was closed to the public 
during jury voir dire. Id., at 210. Unlike here, however, 
there was a trial objection to the closure, and the issue was 
raised on direct appeal. Jd., at 210-211. On review of the 
State Supreme Court’s decision allowing the closure, this 
Court expressed concern that the state court’s reasoning 
would allow the courtroom to be closed during jury selection 
“whenever the trial judge decides, for whatever reason, that 
he or she would. prefer to, fill the courtroom with potential 
jurors rather than spectators.” Jd., at 215 (internal quota- 
tion marks omitted). Although the Court expressly noted 
that courtroom closure may be ordered in some circum- 
stances, the Court also stated that it was “still incumbent 
upon” the trial court “to consider all reasonable alternatives 
to closure.” Id., at 215-216. 

These opinions teach that courtroom closure is to be 
avoided, but that there are some circumstances when it is 
justified. The problems that may be encountered by trial 
courts in deciding whether some closures are necessary, or 
even in deciding which members of the public should be ad- 
mitted when seats are scarce, are difficult ones. For exam- 
ple, there are often preliminary instructions that a judge 
may want to give to the venire as a whole, rather than re- 
peating those instructions (perhaps with unintentional dif- 
ferences) to several groups of potential jurors. On the other 
hand, various constituencies of the public—the family of the 
accused, the family of the victim, members of the press, and 
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other persons—all have their own interests in observing the 
selection of jurors. How best to manage these problems is 
not a topic discussed at length in any decision or commentary 
the Court has found. 

So although the public-trial right is structural, it is subject 
to exceptions. See Simonson, The Criminal Court Audience 
in a Post-Trial World, 127 Harv. L. Rev. 2173, 2219-2222 
(2014) (discussing situations in which a trial court may order 
a courtroom closure). Though these cases should be rare, a 
judge may deprive a defendant of his right to an open court- 
room by making proper factual findings in support of the 
decision to do so. See Waller, supra, at 45. The fact that 
the public-trial right is subject to these exceptions suggests 
that not every public-trial violation results in fundamental 
unfairness. 

A public-trial violation can occur, moreover, as it did in 
Presley, simply because the trial court omits to make the 
proper findings before closing the courtroom, even if those 
findings might have been fully supported by the evidence. 
See 558 U.S., at 215. It would be unconvincing to deem a 
trial fundamentally unfair just because a judge omitted to 
announce factual findings before making an otherwise valid 
decision to order the courtroom temporarily closed. As a 
result, it would be likewise unconvincing if the Court had 
said that a public-trial violation always leads to a fundamen- 
tally unfair trial. 

Indeed, the Court has not said that a public-trial violation 
renders a trial fundamentally unfair in every case. In the 
two cases in which the Court has discussed the reasons for 
classifying a public-trial violation as structural error, the 
Court has said that a public-trial violation is structural for a 
different reason: because of the “difficulty of assessing the 
effect of the error.” Gonzalez-Lopez, 548 U.S., at 149, n. 4; 
see also Waller, swpra, at 49, n. 9. 

The public-trial right also protects some interests that do 
not belong to the defendant. After all, the right to an open 
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courtroom protects the rights of the public at large, and the 
press, as well as the rights of the accused. See, e. g., Press- 
Enterprise Co. v. Superior Court of Cal., Riverside Cty., 464 
U.S. 501, 508-510 (1984); Richmond Newspapers, Inc. v. Vir- 
ginia, 448 U.S. 555, 572-573 (1980). So one other factor 
leading to the classification of structural error is that the 
public-trial right furthers interests other than protecting the 
defendant against unjust conviction. These precepts con- 
firm the conclusion the Court now reaches that, while the 
public-trial right is important for fundamental reasons, in 
some cases an unlawful closure might take place and yet the 
trial still will be fundamentally fair from the defendant’s 
standpoint. 
III 


The Court now turns to the proper remedy for addressing 
the violation of a structural right, and in particular the right 
to a publie trial. Despite its name, the term “structural 
error” carries with it no talismanic significance as a doctrinal 
matter. It means only that the government is not entitled 
to deprive the defendant of a new trial by showing that the 
error was “harmless beyond a reasonable doubt.” Chap- 
man, 386 U.S., at 24. Thus, in the case of a structural error 
where there is an objection at trial and the issue is raised on 
direct appeal, the defendant generally is entitled to “auto- 
matic reversal” regardless of the error’s actual “effect on the 
outcome.” Neder v. United States, 527 U.S. 1, 7 (1999). 

The question then becomes what showing is necessary 
when the defendant does not preserve a structural error 
on direct review but raises it later in the context of an 
ineffective-assistance-of-counsel claim. To obtain relief on 
the basis of ineffective assistance of counsel, the defendant 
as a general rule bears the burden to meet two standards. 
First, the defendant must show deficient performance—that 
the attorney’s error was “so serious that counsel was not 
functioning as the ‘counsel’ guaranteed the defendant by the 


300 WEAVER v. MASSACHUSETTS 


Opinion of the Court 


Sixth Amendment.” Strickland v. Washington, 466 U.S. 
668, 687 (1984). Second, the defendant must show that the 
attorney’s error “prejudiced the defense.” Ibid. 

The prejudice showing is in most cases a necessary part 
of a Strickland claim. The reason is that a defendant has a 
right to effective representation, not a right to an attorney 
who performs his duties “mistake-free.” Gonzalez-Lopez, 
548 U.S., at 147. As a rule, therefore, a “violation of the 
Sixth Amendment right to effective representation is not 
‘complete’ until the defendant is prejudiced.” Ibid. (empha- 
sis deleted); see also Premo v. Moore, 562 U.S. 115, 128 
(2011); Lockhart v. Fretwell, 506 U.S. 364, 370 (1998). 

That said, the concept of prejudice is defined in different 
ways depending on the context in which it appears. In the 
ordinary Strickland case, prejudice means “a reasonable 
probability that, but for counsel’s unprofessional errors, the 
result of the proceeding would have been different.” 466 
ULS., at.694. - But. the Strickland Court cautioned that the 
prejudice inquiry is not meant to be applied in a “mechani- 
cal” fashion. Id., at 696. For when a court is evaluating an 
ineffective-assistance claim, the ultimate inquiry must con- 
centrate on “the fundamental fairness of the proceeding.” 
Ibid. Petitioner therefore argues that under a proper inter- 
pretation of Strickland, even if there is no showing of a rea- 
sonable probability of a different outcome, relief still must be 
granted if the convicted person shows that attorney errors 
rendered the trial fundamentally unfair. For the analytical 
purposes of this case, the Court will assume that petitioner’s 
interpretation of Strickland is the correct one. In light of 
the Court’s ultimate holding, however, the Court need not 
decide that question here. 

As explained above, not every public-trial violation will in 
fact lead to a fundamentally unfair trial. See swpra, at 299. 
Nor can it be said that the failure to object to a public-trial 
violation always deprives the defendant of a reasonable 
probability of a different outcome. Thus, when a defendant 
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raises a public-trial violation via an ineffective-assistance- 
of-counsel claim, Strickland prejudice is not shown automati- 
cally. Instead, the burden is on the defendant to show 
either a reasonable probability of a different outcome in his 
or her case or, as the Court has assumed for these purposes, 
see supra, at 300, to show that the particular public-trial 
violation was so serious as to render his or her trial funda- 
mentally unfair. 

Neither the reasoning nor the holding here calls into ques- 
tion the Court’s precedents determining that certain errors 
are deemed structural and require reversal because they 
cause fundamental unfairness, either to the defendant in the 
specific case or by pervasive undermining of the systemic 
requirements of a fair and open judicial process. See Mur- 
ray, A Contextual Approach to Harmless Error Review, 130 
Harv. L. Rev. 1791, 1818, 1822 (2017) (noting that the “eclectic 
normative objectives of criminal procedure” go beyond pro- 
tecting a defendant from erroneous conviction and. include 
ensuring ““that the administration of justice should reason- 
ably appear to be disinterested’” (quoting Liljeberg v. Health 
Services Acquisition Corp., 486 U.S. 847, 869-870 (1988))). 
Those precedents include Sullivan v. Louisiana, 508 U.S., 
at 278-279 (failure to give a reasonable-doubt instruction); 
Tumey v. Ohio, 273 U.S. 510, 585 (1927) (biased judge); and 
Vasquez v. Hillery, 474 U.S., at 261-264 (exclusion of grand 
jurors on the basis of race). See Neder, supra, at 8 describ- 
ing each of these errors as structural). This Court, in addi- 
tion, has granted automatic relief to defendants who pre- 
vailed on claims alleging race or gender discrimination in the 
selection of the petit jury, see Batson v. Kentucky, 476 U.S. 
79, 100 (1986); J. E. B. v. Alabama ex rel. T. B., 511 U.S. 127, 
145-146 (1994), though the Court has yet to label those er- 
rors structural in express terms, see, e.g., Neder, supra, 
at 8. The errors in those cases necessitated automatic re- 
versal after they were preserved and then raised on direct 
appeal. And this opinion does not address whether the re- 
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sult should be any different if the errors were raised instead 
in an ineffective-assistance claim on collateral review. 

The reason for placing the burden on the petitioner in this 
case, however, derives both from the nature of the error, see 
supra, at 300-301, and the difference between a public-trial 
violation preserved and then raised on direct review and a 
public-trial violation raised as an ineffective-assistance-of- 
counsel claim. As explained above, when a defendant ob- 
jects to a courtroom closure, the trial court can either order 
the courtroom opened or explain the reasons for keeping 
it closed. See supra, at 297-298. When a defendant first 
raises the closure in an ineffective-assistance claim, however, 
the trial court is deprived of the chance to cure the violation 
either by opening the courtroom or by explaining the reasons 
for closure. 

Furthermore, when state or federal courts adjudicate er- 
rors objected to during trial and then raised on direct review, 
the systemic costs of remedying the error are diminished. to 
some extent. That is because, if a new trial is ordered on 
direct review, there may be a reasonable chance that not too 
much time will have elapsed for witness memories still to be 
accurate and physical evidence not to be lost. There are 
also advantages of direct judicial supervision. Reviewing 
courts, in the regular course of the appellate process, can 
give instruction to the trial courts in a familiar context that 
allows for elaboration of the relevant principles based on re- 
view of an adequate record. For instance, in this case, the 
factors and circumstances that might justify a temporary clo- 
sure are best considered in the regular appellate process and 
not in the context of a later proceeding, with its added time 
delays. 

When an ineffective-assistance-of-counsel claim is raised in 
postconviction proceedings, the costs and uncertainties of a 
new trial are greater because more time will have elapsed in 
most cases. The finality interest is more at risk, see Strick- 
land, 466 U.S., at 693-694 (noting the “profound importance 
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of finality in criminal proceedings”), and direct review often 
has given at least one opportunity for an appellate review 
of trial proceedings. These differences justify a different 
standard for evaluating a structural error depending on 
whether it is raised on direct review or raised instead in a 
claim alleging ineffective assistance of counsel. 

In sum, “[al]n ineffective-assistance claim can function as a 
way to escape rules of waiver and forfeiture and raise issues 
not presented at trial,” thus undermining the finality of jury 
verdicts. Harrington v. Richter, 562 U.S. 86, 105 (2011). 
For this reason, the rules governing ineffective-assistance 
claims “must be applied with scrupulous care.” Premo, 562 
U.S., at 122. 

IV 


The final inquiry concerns the ineffective-assistance claim 
in this case. Although the case comes on the assumption 
that petitioner has shown deficient performance by counsel, 
he has not shown prejudice in the ordinary sense, 7. €., a rea- 
sonable probability that the jury would not have convicted 
him if his attorney had objected to the closure. 

It is of course possible that potential jurors might have 
behaved differently if petitioner’s family had been present. 
And it is true that the presence of the public might have had 
some bearing on juror reaction. But here petitioner offered 
no “evidence or legal argument establishing prejudice” in the 
sense of a reasonable probability of a different outcome but 
for counsel’s failure to object. App. to Pet. for Cert. 64a; 
see Strickland, 466 U.S., at 694. 

In other circumstances a different result might obtain. If, 
for instance, defense counsel errs in failing to object when 
the government’s main witness testifies in secret, then the 
defendant might be able to show prejudice with little more 
detail. See ibid. Even in those circumstances, however, 
the burden would remain on the defendant to make the prej- 
udice showing, 7d., at 694, 696, because a public-trial violation 
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does not always lead to a fundamentally unfair trial, see 
supra, at 299. 

In light of the above assumption that prejudice can be 
shown by a demonstration of fundamental unfairness, see 
supra, at 304, the remaining question is whether petitioner 
has shown that counsel’s failure to object rendered the trial 
fundamentally unfair. See Strickland, supra, at 696. The 
Court concludes that petitioner has not made the showing. 
Although petitioner’s mother and her minister were indeed 
excluded from the courtroom for two days during jury selec- 
tion, petitioner’s trial was not conducted in secret or in a 
remote place. Cf. In re Oliver, 333 U.S. 257, 269, n. 22 
(1948). The closure was limited to the jury voir dire; the 
courtroom remained open during the evidentiary phase of 
the trial; the closure decision apparently was made by court 
officers rather than the judge; there were many members of 
the venire who did not become jurors but who did observe 
the proceedings; and there was a record made of the proceed- 
ings that does not indicate any basis for concern, other than 
the closure itself. 

There has been no showing, furthermore, that the poten- 
tial harms flowing from a courtroom closure came to pass in 
this case. For example, there is no suggestion that any 
juror lied during voir dire; no suggestion of misbehavior by 
the prosecutor, judge, or any other party; and no suggestion 
that any of the participants failed to approach their duties with 
the neutrality and serious purpose that our system demands. 

It is true that this case comes here on the assumption that 
the closure was a Sixth Amendment violation. And it must 
be recognized that open trials ensure respect for the justice 
system and allow the press and the public to judge the pro- 
ceedings that occur in our Nation’s courts. Even so, the vio- 
lation here did not pervade the whole trial or lead to basic 
unfairness. 

In sum, petitioner has not shown a reasonable probability 
of a different outcome but for counsel’s failure to object, and 
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he has not shown that counsel’s shortcomings led to a funda- 
mentally unfair trial. He is not entitled to a new trial. 


ok ok ok 


In the criminal justice system, the constant, indeed unend- 
ing, duty of the judiciary is to seek and to find the proper 
balance between the necessity for fair and just trials and 
the importance of finality of judgments. When a structural 
error is preserved and raised on direct review, the balance 
is in the defendant’s favor, and a new trial generally will be 
granted as a matter of right. When a structural error is 
raised in the context of an ineffective-assistance claim, how- 
ever, finality concerns are far more pronounced. For this 
reason, and in light of the other circumstances present in this 
case, petitioner must show prejudice in order to obtain a new 
trial. As explained above, he has not made the required 
showing. The judgment of the Massachusetts Supreme Ju- 
dicial Court-is affirmed. 

It is so ordered. 


JUSTICE THOMAS, with whom JUSTICE GORSUCH joins, 
concurring. 


I write separately with two observations about the scope 
of the Court’s holding. First, this case comes to us on the 
parties’ “assumption[s]” that the closure of the courtroom 
during jury selection “was a Sixth Amendment violation” 
and that “defense counsel provided ineffective assistance” 
by “failing to object” to it. Ante, at 290, 304. The Court 
previously held in a per curiam opinion—issued without the 
benefit of merits briefing or argument—that the Sixth 
Amendment right to a public trial extends to jury selection. 
See Presley v. Georgia, 558 U.S. 209, 213 (2010); zd., at 216 
(THOMAS, J., dissenting). I have some doubts about whether 
that holding is consistent with the original understanding of 
the right to a public trial, and I would be open to reconsider- 
ing it in a case in which we are asked to do so. 
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Second, the Court “assume[s],” for the “analytical purposes 
of this case,” that a defendant may establish prejudice under 
Strickland v. Washington, 466 U.S. 668 (1984), by demon- 
strating that his attorney’s error led to a fundamentally un- 
fair trial. Ante, at 300. According to Strickland, a defend- 
ant may establish prejudice by showing “a reasonable 
probability that, but for counsel’s unprofessional errors, the 
result of the proceeding would have been different”; by 
showing an “[aJctual or constructive denial of the assistance 
of counsel altogether”; or by showing that counsel labored 
under “an actual conflict of interest.” 466 U.S., at 692-694. 
Strickland did not hold, as the Court assumes, that a defend- 
ant may establish prejudice by showing that his counsel’s 
errors “rendered the trial fundamentally unfair.” Ante, at 
300. Because the Court concludes that the closure during 
petitioner’s jury selection did not lead to fundamental unfair- 
ness in any event, ante, at 304-305, no part of the discussion 
about fundamental. unfairness, see ante, at 300-3804, is neces- 
sary to its result. 

In light of these observations, I do not read the opinion of 
the Court to preclude the approach set forth in JUSTICE 
ALITO’s opinion, which correctly applies our precedents. 


JUSTICE ALITO, with whom JUSTICE GORSUCH joins, con- 
curring in the judgment. 


This case calls for a straightforward application of the 
familiar standard for evaluating ineffective-assistance-of- 
counsel claims. Strickland v. Washington, 466 U.S. 668, 
687 (1984). Weaver cannot meet that standard, and there- 
fore his claim must be rejected. 

The Sixth Amendment protects a criminal defendant’s 
right “to have the Assistance of Counsel for his defence.” 
That right is violated when (1) “counsel’s performance was 
deficient” in the relevant sense of the term and (2) “the defi- 
cient performance prejudiced the defense.” Strickland, 
supra, at 687. The prejudice requirement—which is the one 
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at issue in this case—“arises from the very nature” of the 
right to effective representation: Counsel simply “cannot be 
‘ineffective’ unless his mistakes have harmed the defense (or, 
at least, unless it is reasonably likely that they have).” 
United States v. Gonzalez-Lopez, 548 U.S. 140, 147 (2006). 
In other words, “a violation of the Sixth Amendment right 
to effective representation is not ‘complete’ until the defend- 
ant is prejudiced.” Ibid. 

Strickland’s definition of prejudice is based on the reli- 
ability of the underlying proceeding. “The benchmark for 
judging any claim of ineffectiveness must be whether coun- 
sel’s conduct so undermined the proper functioning of the 
adversarial process that the trial cannot be relied on as hav- 
ing produced a just result.” 466 U.S., at 686 (emphasis 
added); see United States v. Cronic, 466 U.S. 648, 658 (1984). 
This is so because “[t]he purpose of the Sixth Amendment 
guarantee of counsel is to ensure that a defendant has the 
assistance necessary to justify reliance on the outcome of the 
proceeding.” Strickland, 466 U.S., at 691-692. Accord- 
ingly, an attorney’s error “does not warrant setting aside the 
judgment of a criminal proceeding if the error had no effect 
on the judgment.” IJd., at 691. 

Weaver makes much of the Strickland Court’s statement 
that “the ultimate focus of inquiry must be on the fundamen- 
tal fairness of the proceeding.” Jd., at 696. But the very 
next sentence clarifies what the Court had in mind, namely, 
the reliability of the proceeding. In that sentence, the 
Court explains that the proper concern—“[iJn every case”— 
is “whether, despite the strong presumption of reliability, the 
result of the particular proceeding is unreliable.” Jbid. In 
other words, the focus on reliability is consistent throughout 
the Strickland opinion. 

To show that a counsel’s error rendered a legal proceeding 
unreliable, a defendant ordinarily must demonstrate “a rea- 
sonable probability that, but for counsel’s unprofessional er- 
rors, the result of the proceeding would have been different.” 
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Id., at 694. In a challenge to a conviction, such as the one 
in this case, this means that the defendant must show “a 
reasonable probability that, absent the errors, the factfinder 
would have had a reasonable doubt respecting guilt.” Id., 
at 695. 

The Court has relieved defendants of the obligation to 
make this affirmative showing in only a very narrow set of 
cases in which the accused has effectively been denied coun- 
sel altogether: These include the actual or constructive de- 
nial of counsel, state interference with counsel’s assistance, 
or counsel that labors under actual conflicts of interest. Id., 
at 692; Cronic, 466 U.S., at 658-660. Prejudice can be pre- 
sumed with respect to these errors because they are “so 
likely to prejudice the accused that the cost of litigating their 
effect in a particular case is unjustified.” IJd., at 658; see 
Strickland, supra, at 692; Mickens v. Taylor, 535 U.S. 162, 
175 (2002). 

In short, there are two. ways of meeting the Strickland 
prejudice requirement. A defendant must demonstrate 
either that the error at issue was prejudicial or that it be- 
longs to the narrow class of attorney errors that are tanta- 
mount to a denial of counsel, for which an individualized 
showing of prejudice is unnecessary. 

Weaver attempts to escape this framework by stressing 
that the deprivation of the right to a public trial has been 
described as a “structural” error, but this is irrelevant under 
Strickland. The concept of “structural error” comes into 
play when it is established that an error occurred at the trial 
level and it must be decided whether the error was harmless. 
See Neder v. United States, 527 U.S. 1, 7 (1999); Arizona v. 
Fulminante, 499 U.S. 279, 309-310 (1991). The prejudice 
prong of Strickland is entirely different. It does not ask 
whether an error was harmless but whether there was an 
error at all, for unless counsel’s deficient performance preju- 
diced the defense, there was no Sixth Amendment violation 
in the first place. See Gonzalez-Lopez, supra, at 150 (even 
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where an attorney’s deficient performance “pervades the en- 
tire trial,” “we do not allow reversal of a conviction for that 
reason without a showing of prejudice” because “the require- 
ment of showing prejudice in ineffectiveness claims stems 
from the very definition of the right at issue”). Weaver’s 
theory conflicts with Strickland because it implies that an 
attorney’s error can be prejudicial even if it “had no effect,” 
or only “some conceivable effect,” on the outcome of his 
trial. Strickland, supra, at 691, 693. That is precisely 
what Strickland rules out. 

To sum up, in order to obtain relief under Strickland, 
Weaver must show that the result of his trial was unreliable. 
He could do so by demonstrating a reasonable likelihood that 
his counsel’s error affected the verdict. Alternatively, he 
could establish that the error falls within the very short list 
of errors for which prejudice is presumed. Weaver has not 
attempted to make either argument, so his claim must be 
rejected. I would.affirm the judgment of the Supreme Judi- 
cial Court of Massachusetts on that ground. 


JUSTICE BREYER, with whom JUSTICE KAGAN joins, 
dissenting. 


The Court notes that Strickland’s “prejudice inquiry is not 
meant to be applied in a ‘mechanical’ fashion,” ante, at 300 
(quoting Strickland v. Washington, 466 U. S. 668, 696 (1984)), 
and I agree. But, in my view, it follows from this principle 
that a defendant who shows that his attorney’s constitution- 
ally deficient performance produced a structural error 
should not face the additional—and often insurmountable— 
Strickland hurdle of demonstrating that the error changed 
the outcome of his proceeding. 

In its harmless-error cases, this Court has “divided consti- 
tutional errors into two classes”: trial errors and structural 
errors. United States v. Gonzalez-Lopez, 548 U.S. 140, 148 
(2006). Trial errors are discrete mistakes that “occulr] dur- 
ing the presentation of the case to the jury.” Arizona v. 
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Fulminante, 499 U.S. 279, 807 (1991). Structural errors, on 
the other hand, “affec[t] the framework within which the 
trial proceeds.” Id., at 310. 

The Court has recognized that structural errors’ distinc- 
tive attributes make them “defy analysis by ‘harmless-error’ 
standards.” Jd., at 309. It has therefore categorically ex- 
empted structural errors from the case-by-case harmlessness 
review to which trial errors are subjected. Our precedent 
does not try to parse which structural errors are the truly 
egregious ones. It simply views all structural errors as 
“intrinsically harmful” and holds that any structural error 
warrants “automatic reversal” on direct appeal “without re- 
gard to [its] effect on the outcome” of a trial. Neder v. 
United States, 527 U.S. 1, 7 (1999). 

The majority here does not take this approach. It as- 
sumes that some structural errors—those that “lea[d] to fun- 
damental unfairness”—but not others, can warrant relief 
without.a showing of actual prejudice under Strickland. 
Ante, at 296, 300-301. While I agree that a showing of fun- 
damental unfairness is sufficient to satisfy Strickland, I 
would not try to draw this distinction. 

Even if some structural errors do not create fundamental 
unfairness, all structural errors nonetheless have features 
that make them “defy analysis by ‘harmless-error’ stand- 
ards.” Fulminante, swpra, at 309. This is why all struc- 
tural errors—not just the “fundamental unfairness” 
ones—are exempt from harmlessness inquiry and warrant 
automatic reversal on direct review. Those same features 
mean that all structural errors defy an actual-prejudice anal- 
ysis under Strickland. 

For instance, the majority concludes that some errors— 
such as the public-trial error at issue in this case—have been 
labeled “structural” because they have effects that “are sim- 
ply too hard to measure.” Ante, at 295; see, e. g., Sullivan 
v. Louisiana, 508 U.S. 275, 281-282 (1993) (explaining that 
structural errors have “consequences that are necessarily 
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unquantifiable and indeterminate”). But how could any 
error whose effects are inherently indeterminate prove sus- 
ceptible to actual-prejudice analysis under Strickland? 
Just as the “difficulty of assessing the effect” of such an 
error would turn harmless-error analysis into “a speculative 
inquiry into what might have occurred in an alternate uni- 
verse,” Gonzalez-Lopez, supra, at 149, n. 4, 150, so too would 
it undermine a defendant’s ability to make an actual- 
prejudice showing to establish an ineffective-assistance 
claim. 

The problem is evident with regard to public-trial viola- 
tions. This Court has recognized that “the benefits of a 
public trial are frequently intangible, difficult to prove, or a 
matter of chance.” Waller v. Georgia, 467 U.S. 39, 49, n. 9 
(1984). Asa result, “a requirement that prejudice be shown 
‘would in most cases deprive [the defendant] of the [public- 
trial] guarantee, for it would be difficult to envisage a case in 
which he would have evidence available of specific injury.’” 
Ibid. (quoting United States ex rel. Bennett v. Rundle, 419 
F. 2d 599, 608 (CA8 1969) (en banc); alteration in original). 
In order to establish actual prejudice from an attorney’s fail- 
ure to object to a public-trial violation, a defendant would 
face the nearly impossible burden of establishing how his 
trial might have gone differently had it been open to the 
public. See Waller, surpa, at 49, n. 9 (“‘[Dlemonstration of 
prejudice in this kind of case is a practical impossibility ...’” 
(quoting State v. Sheppard, 182 Conn. 412, 418, 438 A. 2d 125, 
128 (1980))). 

I do not see how we can read Strickland as requiring de- 
fendants to prove what this Court has held cannot be proved. 
If courts do not presume prejudice when counsel’s deficient 
performance leads to a structural error, then defendants may 
well be unable to obtain relief for incompetence that de- 
prived them “of basic protections without which a criminal 
trial cannot reliably serve its function as a vehicle for deter- 
mination of guilt or innocence.” Neder, supra, at 8-9 (inter- 
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nal quotation marks omitted). This would be precisely the 
sort of “mechanical” application that Strickland tells us to 
avoid. 

In my view, we should not require defendants to take on 
a task that is normally impossible to perform. Nor would I 
give lower courts the unenviably complex job of deciphering 
which structural errors really undermine fundamental fair- 
ness and which do not—that game is not worth the candle. 
I would simply say that just as structural errors are categor- 
ically insusceptible to harmless-error analysis on direct re- 
view, so too are they categorically insusceptible to actual- 
prejudice analysis in Strickland claims. A showing that an 
attorney’s constitutionally deficient performance produced a 
structural error should consequently be enough to entitle a 
defendant to relief. I respectfully dissent. 
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TURNER ET AL. vu. UNITED STATES 


CERTIORARI TO THE DISTRICT OF COLUMBIA COURT OF 
APPEALS 


No. 15-1503. Argued March 29, 2017—Decided June 22, 2017* 


Petitioners—Timothy Catlett, Russell Overton, Levy Rouse, Kelvin 
Smith, Charles and Christopher Turner, and Clifton Yarborough—and 
several others were indicted for the kidnaping, robbery, and murder of 
Catherine Fuller. At trial, the Government advanced the theory that 
Fuller was attacked by a large group of individuals. Its evidentiary 
centerpiece consisted of the testimony of Calvin Alston and Harry Ben- 
nett, who confessed to participating in a group attack and cooperated 
with the Government in return for leniency. Several other Government 
witnesses corroborated aspects of Alston’s and Bennett’s testimony. 
Melvin Montgomery testified that he was in a park among a group of 
people, heard someone say they were “going to get that one,” saw peti- 
tioner Overton pointing to Fuller, and saw several persons, including 
some petitioners, cross the street in her direction. Maurice Thomas 
testified that he saw the attack, identified some petitioners as partici- 
pants, and later overheard petitioner Catlett say that they “had to kill 
her.” Carrie Eleby and Linda Jacobs testified that they heard screams 
coming from an alley where a “gang of boys” was beating someone near 
a garage, approached the group, and saw some petitioners participating 
in the attack. Finally, the Government played a videotape of petitioner 
Yarborough’s statement to detectives, describing how he was part of a 
large group that carried out the attack. None of the defendants rebut- 
ted the prosecution witnesses’ claims that Fuller was killed in a group 
attack. The seven petitioners were convicted. 

Long after their convictions became final, petitioners discovered that 
the Government had withheld evidence from the defense at the time of 
trial. In postconviction proceedings, they argued that seven specific 
pieces of withheld evidence were both favorable to the defense and ma- 
terial to their guilt under Brady v. Maryland, 373 U.S. 83. This evi- 
dence included the identity of a man seen running into the alley after 
the murder and stopping near the garage where Fuller’s body had al- 
ready been found; the statement of a passerby who claimed to hear 
groans coming from a closed garage; and evidence tending to impeach 


*Together with No. 15-1504, Overton v. United States, also on certiorari 
to the same court. 
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witnesses Eleby, Jacobs, and Thomas. The D. C. Superior Court re- 
jected petitioners’ Brady claims, finding that the withheld evidence was 
not material. The D. C. Court of Appeals affirmed. 


Held: The withheld evidence is not material under Brady. Pp. 323-328. 
(a) The Government does not contest petitioners’ claim that the with- 
held evidence was “favorable to the defense.” Petitioners and the Gov- 
ernment, however, do contest the materiality of the undisclosed Brady 
information. Such “evidence is ‘material’... when there is a reasonable 
probability that, had the evidence been disclosed, the result of the pro- 
ceeding would have been different.” Cone v. Bell, 556 U.S. 449, 469- 
470. “A ‘reasonable probability’ of a different result” is one in which 
the suppressed evidence “‘undermines confidence in the outcome of 
the trial.’” Kyles v. Whitley, 514 U.S. 419, 434. To make that deter- 
mination, this Court “evaluate[s]” the withheld evidence “in the context 
of the entire record.” United States v. Agurs, 427 U.S. 97, 112. 
Pp. 323-325. 

(b) Petitioners’ main argument is that, had they known about the 
withheld evidence, they could have challenged the Government’s basic 
group attack theory by raising an alternative theory, namely, that a 
single perpetrator (or two at most) had attacked Fuller. Considering 
the withheld evidence “in the context of the entire record,” Aguwrs, 
supra, at 112, that evidence is too little, too weak, or too distant from 
the main evidentiary points to meet Brady’s standards. 

A group attack was the very cornerstone of the Government’s case, 
and virtually every witness to the crime agreed that Fuller was killed 
by a large group of perpetrators. It is not reasonably probable that 
the withheld evidence could have led to a different result at trial. Peti- 
tioners’ problem is that their current alternative theory would have had 
to persuade the jury that both Alston and Bennett falsely confessed to 
being active participants in a group attack that never occurred; that 
Yarborough falsely implicated himself in that group attack and yet gave 
a highly similar account of how it occurred; that Thomas, an otherwise 
disinterested witness, wholly fabricated his story; that both Eleby and 
Jacobs likewise testified to witnessing a group attack that did not occur; 
and that Montgomery in fact did not see petitioners and others, as a 
group, identify Fuller as a target and leave together to rob her. 

As for the undisclosed impeachment evidence, the record shows that 
it was largely cumulative of impeachment evidence petitioners already 
had and used at trial. This is not to suggest that impeachment evidence 
is immaterial with respect to a witness who has already been impeached 
with other evidence, see Wearry v. Cain, 577 U.S. 385, 392-394. But in 
the context of this trial, with respect to these witnesses, the cumulative 
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effect of the withheld evidence is insufficient to undermine confidence in 
the jury’s verdict, see Smith v. Cain, 565 U.S. 73, 75-76. Pp. 325-828. 


116 A. 3d 894, affirmed. 


BREYER, J., delivered the opinion of the Court, in which ROBERTS, C. J., 
and KENNEDY, THOMAS, ALITO, and SOTOMAYOR, JJ., joined. KAGAN, J., 
filed a dissenting opinion, in which GINSBURG, J., joined, post, p. 330. 
GORSUCH, J., took no part in the consideration or decision of the cases. 


John S. Williams argued the cause for petitioners in 
No. 15-1503. With him on the briefs were Robert M. Cary, 
Kannon K. Shanmugam, Shawn Armbrust, Barry J. 
Pollack, Veronice A. Holt, Jenifer Wicks, and Donald P. 
Salzman. 

Deanna M. Rice argued the cause for petitioner in 
No. 15-1504. With her on the briefs were Michael E. Antal- 
ics, Jonathan D. Hacker, and Kevin D. Feder. 

Deputy Solicitor General Dreeben argued the cause for 
the United States in both cases. With him on the brief were 
Acting Solicitor General Francisco, Acting Assistant Attor- 
ney General Blanco, Ann O’Connell, and Elizabeth D. 
Collery.+ 


JUSTICE BREYER delivered the opinion of the Court. 


In Brady v. Maryland, 373 U.S. 88 (1963), this Court held 
that the government violates the Constitution’s Due Process 
Clause “if it withholds evidence that is favorable to the de- 
fense and material to the defendant’s guilt or punishment.” 


TBriefs of amici curiae urging reversal in both cases were filed for the 
Cato Institute by Jeffrey M. Harris, Beth A. Williams, Damon C. An- 
drews, and Ilya Shapiro; for the Center on Wrongful Convictions of Youth 
by Laura H. Nirider, Steven A. Drizin, and Megan G. Crane; for Former 
Prosecutors by Julia M. Jordan, Elizabeth A. Cassady, and H. Rodgin 
Cohen; for the Innocence Network by Richard W. Mark, Amer S. Ahmed, 
Gabriel K. Gillett, and David Debold; for the National Association of 
Criminal Defense Lawyers by Jeffrey T: Green, David Porter, and Sarah 
O’Rourke Schrup; for the Texas Public Policy Foundation et al. by John 
D. Cline and Robert Henneke; and for Wilfredo Lora by Alan B. Morrison. 
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Smith v. Cain, 565 U.S. 73, 75 (2012) (emphasis added) (sum- 
marizing Brady holding). In 1985 the seven petitioners in 
these cases were tried together in the Superior Court for 
the District of Columbia for the kidnaping, armed robbery, 
and murder of Catherine Fuller. Long after petitioners’ 
convictions became final, it emerged that the Government 
possessed certain evidence that it failed to disclose to the 
defense. The only question before us here is whether that 
withheld evidence was “material” under Brady. The D.C. 
Superior Court, after a 16-day evidentiary hearing, deter- 
mined that the withheld evidence was not material. Catlett 
v. United States, Crim. No. 8617-FEL-—84 etc. (Aug. 6, 2012), 
App. to Pet. for Cert. in No. 15-1508, pp. 84a, n. 4, 8la-181a. 
The D. C. Court of Appeals reviewed the record, reached the 
same conclusion, and affirmed the Superior Court. 116 A. 
3d 894 (2015). After reviewing the record, we reach the 
same conclusion as did the lower courts. 


I 


In these fact-intensive cases, we set out here only a basic 
description of the record facts along with our reasons for 
reaching our conclusion. We refer those who wish more de- 
tail to the opinions of the lower courts. App. to Pet. for 
Cert. in No. 15-1503, at 8la—131a; 116 A. 3d 894. 


A 


The Trial 

On March 22, 1985, a grand jury indicted the seven peti- 
tioners—Timothy Catlett, Russell Overton, Levy Rouse, 
Kelvin Smith, Charles Turner, Christopher Turner, and Clif- 
ton Yarborough—and several others for the kidnaping, rob- 
bery, and murder of Catherine Fuller. The evidence 
produced at their joint trial showed that on October 1, 1984, 
at around 4:30 p.m., Catherine Fuller left her home to go 
shopping. At around 6 p.m., William Freeman, a street ven- 
dor, found Fuller’s body inside an alley garage between 
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Highth and Ninth Streets N. E., just a few blocks from Full- 
er’s home. See Appendix, infra (showing a map of the area 
in which the murder was committed). Fuller had been 
robbed, severely beaten, and sodomized with an object that 
caused extensive internal injuries. 

The Government advanced the theory at trial that Fuller 
had been attacked in the alley by a large group of individu- 
als, including petitioners; codefendants Steve Webb, Alfonso 
Harris, and Felicia Ruffin; as well as by Calvin Alston and 
Harry Bennett. The Government’s evidentiary centerpiece 
consisted of testimony by Alston and Bennett, who confessed 
to participating in the offense and who cooperated with the 
Government in return for leniency. Although the testimony 
of Alston and Bennett diverged on minor details, it was con- 
sistent in stating that, and describing how, Fuller was at- 
tacked by a sizable group of individuals, including petitioners 
and they themselves. 

Alston testified that _at-about 4:10.p.m. on the day of the 
murder, he arrived in a park located on H Street between 
Eighth and Ninth Streets. He said he found a group of peo- 
ple gathered there. It included petitioners Levy Rouse, 
Russell Overton, Christopher Turner, Charles Turner, Kel- 
vin Smith, Clifton Yarborough, and Timothy Catlett, as well 
as several codefendants and others. Those in the group 
were talking and singing while Catlett was banging out a 
beat. Alston suggested “getting paid” by robbing someone. 
Record A467. Catlett, Overton, Rouse, Smith, Charles 
Turner, Christopher Turner, Yarborough, and several others 
agreed. Alston pointed at Catherine Fuller, who was walk- 
ing on the other side of H Street near the corner of H and 
Eighth Streets. Those in the group said they were “game 
for getting paid.” Id., at A471-A472. Alston, Rouse, Yar- 
borough, and Charles Turner crossed H Street moving toward 
Highth Street and followed Fuller down Eighth Street. The 
rest of the group crossed H Street and moved toward Ninth 
Street. When Alston’s group approached Fuller, Charles 
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Turner shoved her into an alley that runs between Eighth 
and Ninth Streets. Charles Turner, Rouse, and Alston 
began punching Fuller. They were soon joined by Christo- 
pher Turner, Smith, and others. All of them continued to 
hit and kick Fuller until she fell to the ground. Rouse and 
Charles Turner then carried Fuller to the center of the alley 
and dropped her in front of a garage located at the point 
where the alley joins another, perpendicular alley that runs 
toward I Street. Someone dragged Fuller into the garage. 
Alston, Rouse, Charles Turner, Overton, Yarborough, and 
Catlett followed. Others stood outside. Members of the 
group tore Fuller’s clothes off and struggled over her change 
purse. Overton and Charles Turner then held Fuller’s legs, 
and Alston, Catlett, Harris, and Yarborough stood around 
her while Rouse sodomized her with a foot-long pipe. 
Shortly after, the group dispersed and left the alley. 

Harry Bennett’s testimony was similar. Bennett also de- 
scribed-a group attack. -He said that he had gone to the 
H Street park, where he saw Rouse, Overton, Christopher 
Turner, Smith, Catlett, and others gathered. Alston was 
talking to the group about “[g]etting paid” and said “let’s go 
get that lady.” Jd., at A8368-A3870. At that point Alston, 
Rouse, Overton, and Webb crossed H Street and approached 
Fuller, while Catlett, Christopher Turner, Charles Turner, 
and Harris followed in a separate group. Bennett added 
that he himself went to the corner of Eighth and H Streets 
to watch for police. He then went into the alley and joined 
the group in kicking and beating Fuller. He testified that 
at least 12 people were there, with some beating Fuller and 
others watching or picking up her jewelry. Overton then 
dragged Fuller into the garage, and Bennett, Rouse, Christo- 
pher Turner, Charles Turner, Catlett, Smith, Harris, and 
Webb followed, as did some “girls.” Jd., at A402—A405. 
Alston and Steve Webb held Fuller’s legs, and Rouse sodom- 
ized her with a pole. The group then dispersed from the 
garage and alley. 
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The Government presented several other witnesses who 
corroborated aspects of Alston’s and Bennett’s testimony, in- 
cluding the fact that Fuller was attacked by a group. Mel- 
vin Montgomery testified that he was in the H Street park 
on the afternoon of the murder. He saw Overton, Catlett, 
Rouse, Charles Turner, and others gathered there. The 
group was being noisy and singing a song about needing 
money. Somebody then said they were “going to get that 
one,” and Montgomery saw that Overton was pointing to a 
woman standing on the corner of Eighth Street. App. 77- 
79. Overton, Catlett, Rouse, Charles Turner, and others 
crossed H Street. Some headed toward Eighth Street while 
others went toward Ninth Street. Montgomery did not fol- 
low them. 

Maurice Thomas, then 14 years old, testified that he wit- 
nessed the attack itself. Thomas lived in the neighborhood 
and knew many of the defendants. As he was walking 
home, he glanced down the Eighth Street alley and saw a 
group surrounding Fuller. Thomas saw Catlett pat Fuller 
down and then hit her. He then saw everyone in the group 
join in hitting her. Thomas said he knew Catlett, Yarbor- 
ough, Rouse, Charles Turner, Christopher Turner, and Smith 
and recognized them in the group. Thomas heard Fuller 
calling for help. He ran home where he found his aunt, who 
told him not to tell anyone what he saw. Later that day, 
Thomas saw Catlett at a corner store, and heard Catlett say 
to someone that they “had to kill her” because “she spotted 
someone he was with.” Id., at 127-128. 

On the afternoon of the murder, Carrie Eleby and Linda 
Jacobs were looking for petitioner Smith, who was Eleby’s 
boyfriend, near the corner of H and Eighth Streets. They 
heard screams coming from where a “gang of boys” was beat- 
ing somebody near the garage in the alley. Record A539- 
A541. Eleby and Jacobs approached the group. Eleby rec- 
ognized Christopher Turner, Smith, Catlett, Rouse, Overton, 
Alston, and Webb kicking Fuller while Yarborough stood 
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nearby. Both Eleby and Jacobs testified that they saw 
Rouse sodomize Fuller with a pole. Eleby added that 
Overton held Fuller’s legs. 

Finally, the Government played a videotape of a recorded 
statement that Yarborough, one of the petitioners, had given 
to detectives on December 9, 1984, approximately two 
months after the murder. Names were redacted. The 
video shows Yarborough describing in detail how he was 
part of a large group that forced Fuller into the alley, jointly 
robbed and assaulted her, and dragged her into the garage. 

None of the defendants tried, through witnesses or other 
evidence, to rebut the prosecution’s claim that Fuller was 
killed in a group attack. Rather, each petitioner pursued 
what was essentially a “not me, maybe them” defense, 
namely, that he was not part of the group that attacked Ful- 
ler. Each tried to establish this defense by impeaching wit- 
nesses who had placed that particular petitioner at the scene. 
Some, for example, provided evidence that. Eleby and Jacobs 
had used PCP the day of Fuller’s murder. Some also tried 
to establish alibis for the time of Fuller’s death. 

The jury convicted all seven petitioners, along with co- 
defendant Steve Webb (who subsequently died). The jury 
acquitted codefendants Alfonso Harris and Felicia Ruffin. 
On direct appeal, the D. C. Court of Appeals affirmed peti- 
tioners’ convictions, though it remanded for resentencing. 
Catlett v. United States, 545 A. 2d 1202, 1219 (1988). The 
trial court resentenced petitioners to the same amount of 
prison time. App. to Pet. for Cert. in No. 15-1508, at 82a, 
n. 2. 

B 
The Brady Claims 

Beginning in 2010, petitioners pursued postconviction pro- 
ceedings in which they sought to vacate their convictions or 
to be granted a new trial. App. to Pet. for Cert. in No. 15- 
1503, at 84a, n. 4. After petitioners’ convictions became 
final, it emerged that the Government possessed certain evi- 
dence that it had withheld from the defense at the time of 
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trial. Petitioners discovered other withheld evidence in 
their review of the trial prosecutor’s case file, which the 
Government turned over to petitioners in the course of the 
postconviction proceedings. Among other postconviction 
claims, petitioners contended that the withheld evidence was 
both favorable and material, entitling them to relief under 
Brady. 

The D.C. Superior Court considered petitioners’ Brady 
claims as part of a 16-day evidentiary hearing. It rejected 
those claims, finding that “none of the undisclosed informa- 
tion was material.” App. to Pet. for Cert. in No. 15-1503, 
at 130a. The D.C. Court of Appeals affirmed. 116 A. 3d, 
at 901. It similarly concluded that the withheld evidence 
was not material under Brady. 116 A. 3d, at 913-926. At 
issue in those proceedings were the following seven specific 
pieces of evidence: 

1. The identity of James McMillan. Freeman, the ven- 
dor who. discovered Fuller’s body in the alley garage, testi- 
fied at trial that, while he was waiting for police to arrive, 
he saw two men run into the alley and stop near the garage 
for about five minutes before running away when an officer 
approached. One of the men had a bulge under his coat. 
Early in the trial, codefendant Harris’ counsel had requested 
the identity of the two men to confirm that her client was 
not one of them. But the Government refused to disclose 
the men’s identity. 

In their postconviction review of the prosecutor’s files, 
petitioners learned that Freeman had identified the two men 
he saw in the alley as James McMillan and Gerald Merker- 
son. McMillan lived in a house which opens in the back onto 
a connecting alley. In the weeks following Fuller’s murder, 
but before petitioners’ trial, McMillan was arrested for beat- 
ing and robbing two women in the neighborhood. Neither 
attack included a sexual assault. Separately, petitioners 
learned that seven years after petitioners’ trial, McMillan 
had robbed, sodomized, and murdered a young woman in 
an alley. 
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2. The interview with Willie Luchie. The prosecutor’s 
notes also recorded an undisclosed interview with Willie Lu- 
chie, who told the prosecutor that he and three others 
walked through the alley on their way to an H Street liquor 
store between 5:30 and 5:45 p.m. on the evening of the mur- 
der. As the group walked by the garage, Luchie “heard sev- 
eral groans” and “remembers the doors to the garage being 
closed.” App. 25. Another person in the group recalled 
“hear[ing] some moans,” while the other two persons did not 
recall hearing anything unusual. J/d., at 27, 53; Record 
A992. The group continued walking without looking into 
the garage or otherwise investigating the source of the 
sounds. They did not see McMillan or any other person in 
the alley when they passed through. 

3. The interviews with Ammie Davis. Undisclosed notes 
written by a police officer and the prosecutor refer to two 
interviews with Ammie Davis, who had been arrested for 
disorderly conduct a few weeks after Fuller’s murder. 
Davis initially told a police investigator that she had seen 
another individual, James Blue, beat Fuller to death in the 
alley. Shortly thereafter, she said she only saw Blue grab 
Fuller and push her into the alley. Davis also said that a 
girlfriend, whom she did not name, accompanied her. She 
promised to call the investigator with more details, but she 
did not do so. 

About 9 months later (after petitioners were indicted but 
approximately 11 weeks before their trial), a prosecutor 
learned of the investigator’s notes and interviewed Davis. 
The prosecutor’s notes state that Davis did not provide any 
more details, except to say that the girlfriend who accompa- 
nied her was nicknamed “‘Shorty.’” App. 267-268. About 
two months later, which was shortly before petitioners’ trial, 
Blue murdered Davis in an unrelated drug dispute. 

During the postconviction evidentiary hearing, the prose- 
cutor who interviewed Davis testified that he did not disclose 
Davis’ statement because she acted “playful” and “not seri- 
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ous” during the interview and he found her to be “totally 
incredible.” Jd., at 269-272. Additionally, the prosecutor 
stated that he knew Davis had previously falsely accused 
Blue of a different murder, and on another occasion had 
falsely accused a different individual of a different murder. 

4. Impeachment of Kaye Porter and Carrie Eleby. Kaye 
Porter accompanied Eleby during an initial interview with 
homicide detectives. Porter agreed with Eleby that she had 
also heard Alston state that he was involved in robbing Ful- 
ler. An undisclosed prosecutorial note states that in a later 
interview with detectives, Porter stated that she did not ac- 
tually recall hearing Alston’s statement and just went along 
with what Eleby said. The note also states that Eleby like- 
wise admitted that she had lied about Porter being present 
during Alston’s statement and had asked Porter to sup- 
port her. 

5. Impeachment of Carrie Eleby. A prosecutor’s un- 
disclosed note revealed that, Eleby said she had been high on 
PCP during a January 9, 1985, meeting with investigators. 

6. Impeachment of Linda Jacobs. An undisclosed note of 
an interview with Linda Jacobs said that the detective had 
“question[ed] her hard” and that she had “vacillated” about 
what she saw. Record A1009. The prosecutor recalled that 
the detective “kept raising his voice” and was “smacking his 
hand on the desk” during the interview. Id., at A2298- 
A2299, 

7. Impeachment of Maurice Thomas. An undisclosed 
note of an interview with Maurice Thomas’ aunt stated that 
she “does not recall Maurice ever telling her anything such 
as this.” IJd., at A1010; see App. 295-296. 


II 
A 


The Government does not contest petitioners’ claim that 
the withheld evidence was “favorable to the accused, either 
because it is exculpatory, or because it is impeaching.” 
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Strickler v. Greene, 527 U.S. 268, 281-282 (1999). Neither 
does the Government contest petitioners’ claim that it “sup- 
pressed” the evidence, “either willfully or inadvertently.” 
Id., at 282. It does, as it must, concede that the Brady rule’s 
“overriding concern [is] with the justice of the finding of 
guilt,’” United States v. Bagley, 473 U.S. 667, 678 (1985) 
(quoting United States v. Agurs, 427 U.S. 97, 112 (1976)), and 
that the Government’s “‘interest ... in a criminal prosecu- 
tion is not that it shall win a case, but that justice shall be 
done,’” Kyles v. Whitley, 514 U.S. 419, 439 (1995) (quoting 
Berger v. United States, 295 U.S. 78, 88 (1935)). Consistent 
with these principles, the Government assured the Court at 
oral argument that subsequent to petitioners’ trial, it has 
adopted a “generous policy of discovery” in criminal cases 
under which it discloses any “information that a defendant 
might wish to use.” Tr. of Oral Arg. 47-48. As we have 
recognized, and as the Government agrees, ibid., “[t]his is as 
it should be.” Kyles, swpra, at 439 (explaining that-a “‘pru- 
dent prosecutor[’s]’” better course is to take care to disclose 
any evidence favorable to the defendant (quoting Aguwrs, 
supra, at 108)). 

Petitioners and the Government, however, do contest the 
materiality of the undisclosed Brady information. “[E]vi- 
dence is ‘material’ within the meaning of Brady when there 
is a reasonable probability that, had the evidence been dis- 
closed, the result of the proceeding would have been differ- 
ent.” Cone v. Bell, 556 U.S. 449, 469-470 (2009) (citing Bag- 
ley, supra, at 682). “A ‘reasonable probability’ of a different 
result” is one in which the suppressed evidence “‘under- 
mines confidence in the outcome of the trial.’” Kyles, 
supra, at 484 (quoting Bagley, supra, at 678). In other 
words, petitioners here are entitled to a new trial only if 
they “establis[h] the prejudice necessary to satisfy the ‘mate- 
riality’ inquiry.” Strickler, supra, at 282. 

Consequently, the issue before us here is legally simple 
but factually complex. We must examine the trial record, 
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“evaluat[e]” the withheld evidence “in the context of the en- 
tire record,” Agurs, swpra, at 112, and determine in light of 
that examination whether “there is a reasonable probability 
that, had the evidence been disclosed, the result of the 
proceeding would have been different,” Cone, supra, at 470 
(citing Bagley, swpra, at 682). Having done so, we agree 
with the lower courts that there was no such reasonable 
probability. 
B 


Petitioners’ main argument is that, had they known about 
MeMillan’s identity and Luchie’s statement, they could have 
challenged the Government’s basic theory that Fuller was 
killed in a group attack. Petitioners contend that they could 
have raised an alternative theory, namely, that a single per- 
petrator (or two at most) had attacked Fuller. According to 
petitioners, the groans that Luchie and his companion heard 
when they walked through the alley between 5:30 and 5:45 
p.m. suggest that the attack was taking place inside the ga- 
rage at that moment. The added facts that the garage was 
small and that Luchie’s group saw no one in the alley could 
bolster a “single attacker” theory. Freeman’s recollection 
that one garage door was open when he found Fuller’s body 
at around 6 p.m., combined with Luchie’s recollection that 
both doors were shut around 5:30 or 5:45 p.m., could suggest 
that one or two perpetrators were in the garage when Lu- 
chie walked by but left before Freeman arrived. McMillan’s 
identity as one of the men Freeman saw enter the alley after 
Freeman discovered Fuller’s body would have revealed Mc- 
Millan’s criminal convictions in the months before petition- 
ers’ trial. Petitioners argue that together, this evidence 
would have permitted the defense to knit together a theory 
that the group attack did not occur at all—and that it was 
actually McMillan, alone or with an accomplice, who mur- 
dered Fuller. They add that they could have used the inves- 
tigators’ failure to follow up on Ammie Davis’ claim about 
James Blue, and the various pieces of withheld impeachment 
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evidence, to suggest that an incomplete investigation had 
ended up accusing the wrong persons. 

Considering the withheld evidence “in the context of the 
entire record,” however, Agurs, supra, at 112, we conclude 
that it is too little, too weak, or too distant from the main 
evidentiary points to meet Brady’s standards. As petition- 
ers recognize, McMillan’s guilt (or that of any other single, 
or near single, perpetrator) is inconsistent with petitioners’ 
guilt only if there was no group attack. But a group attack 
was the very cornerstone of the Government’s case. The 
witnesses may have differed on minor details, but virtually 
every witness to the crime itself agreed as to a main theme: 
that Fuller was killed by a large group of perpetrators. The 
evidence at trial was such that, even though petitioners knew 
that Freeman saw two men enter the alley after he discov- 
ered Fuller’s body, that one appeared to have a bulky object 
hidden under his coat, and that both ran when the police 
arrived, none of the petitioners attempted, to mount a de- 
fense that implicated those men as alternative perpetrators 
acting alone. 

Is it reasonably probable that adding McMillan’s identity, 
and Luchie’s ambiguous statement that he heard groans but 
saw no one, could have led to a different result at trial? We 
conclude that it is not. The problem for petitioners is that 
their current alternative theory would have had to persuade 
the jury that both Alston and Bennett falsely confessed to 
being active participants in a group attack that never oc- 
curred; that Yarborough falsely implicated himself in that 
group attack and, through coordinated effort or coincidence, 
gave a highly similar account of how it occurred; that 
Thomas, a disinterested witness who recognized petitioners 
when he happened upon the attack and heard Catlett refer 
to it later that night, wholly fabricated his story; that both 
Eleby and Jacobs likewise testified to witnessing a group 
attack that did not occur; and that Montgomery in fact did 


Cite as: 582 U.S. 313 (2017) 327 


Opinion of the Court 


not see petitioners and others, as a group, identify Fuller as 
a target and leave the park to rob her. 

With respect to the undisclosed impeachment evidence, the 
record shows that it was largely cumulative of impeachment 
evidence petitioners already had and used at trial. For ex- 
ample, the jury heard multiple times about Eleby’s frequent 
PCP use, including Eleby’s own testimony that she and Ja- 
cobs had smoked PCP shortly before they witnessed Fuller’s 
attack. In this context, it would not have surprised the jury 
to learn that Eleby used PCP on yet another occasion. Por- 
ter was a minor witness who was also impeached at trial 
with evidence about changes in her testimony over time, 
leaving little added significance to the note that she changed 
her mind about having agreed with Eleby’s claims. The 
jury was also well aware of Jacobs’ vacillation, as she was 
impeached on the stand with her shifting stories about what 
she witnessed. Knowledge that a detective raised his voice 
during an interview with her would have added little more. 
Nor do we see how the note about the statement by Thomas’ 
aunt could have mattered much, given the facts that neither 
side chose to call the aunt as a witness and that the jury 
already knew, from Thomas’ testimony, that his aunt had told 
him not to tell anyone what he saw. As for James Blue, 
petitioners argue that the investigators’ delay in following 
up on Ammie Davis’ statement could have led the jury to 
doubt the thoroughness of the investigation. But this likeli- 
hood is seriously undercut by notes about Davis’ demeanor 
and lack of detail, and by her prior false accusations that 
Blue committed a different murder and that yet another per- 
son committed yet a different murder. 

We of course do not suggest that impeachment evidence is 
immaterial with respect to a witness who has already been 
impeached with other evidence. See Wearry v. Cain, 577 
U.S. 385, 392-394 (2016) (per curiam). We conclude only 
that in the context of this trial, with respect to these wit- 
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nesses, the cumulative effect of the withheld evidence is in- 
sufficient to “‘undermine confidence’” in the jury’s verdict, 
Smith, 565 U.S., at 75-76 (quoting Kyles, 514 U.S., at 434; 
brackets omitted). 

III 


On the basis of our review of the record, we agree with 
the lower courts that there is not a “reasonable probability” 
that the withheld evidence would have changed the outcome 
of petitioners’ trial, id., at 434 (internal quotation marks 
omitted). The judgment of the D. C. Court of Appeals, 
accordingly, is affirmed. 

It is so ordered. 


JUSTICE GORSUCH took no part in the consideration or de- 
cision of these cases. 
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JUSTICE KAGAN, with whom JUSTICE GINSBURG joins, 
dissenting. 


Consider two criminal cases. In the first, the government 
accuses ten defendants of acting together to commit a vicious 
murder and robbery. At trial, each defendant accepts that 
the attack occurred almost exactly as the government de- 
scribes—contending only that he wasn’t part of the rampag- 
ing group. The defendants thus undermine each other’s ar- 
guments at every turn. In the second case, the government 
makes the same arguments as before. But this time, all of 
the accused adopt a common defense, built around an alter- 
native account of the crime. Armed with new evidence that 
someone else perpetrated the murder, the defendants vigor- 
ously dispute the government’s gang-attack narrative and 
challenge the credibility of its investigation. The question 
this case presents is whether such a unified defense, relying 
on evidence unavailable in the first scenario, had a “reason- 
able probability” (less than a preponderance) of shifting even 
one juror’s vote. Cone v. Bell, 556 U.S. 449, 452, 470 (2009); 
see Kyles v. Whitley, 514 U.S. 419, 484 (1995). 

That is the relevant question because the Government 
here knew about but withheld the evidence of an alternative 
perpetrator—and so prevented the defendants from coming 
together to press that theory of the case. If the Govern- 
ment’s non-disclosure was material, in the sense just de- 
scribed, this Court’s decision in Brady v. Maryland, 373 U.S. 
83 (1963), demands a new trial. The Court today holds it 
was not material: In light of the evidence the Government 
offered, the majority argues, the transformed defense stood 
little chance of persuading a juror to vote to acquit. That 
conclusion is not indefensible: The Government put on quite 
a few witnesses who said that the defendants committed the 
crime. But in the end, I think the majority gets the answer 
in this case wrong. With the undisclosed evidence, the 
whole tenor of the trial would have changed. Rather than 
relying on a “not me, maybe them” defense, ante, at 320, all 
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the defendants would have relentlessly impeached the Gov- 
ernment’s (thoroughly impeachable) witnesses and offered 
the jurors a way to view the crime in a different light. In 
my view, that could well have flipped one or more jurors— 
which is all Brady requires. 

Before explaining that view, I note that the majority and 
I share some common ground. We agree on the universe of 
exculpatory or impeaching evidence suppressed in this case: 
The majority’s description of that evidence, and of the trial 
held without it, is scrupulously fair. See ante, at 316-320, 
321-323. We also agree—as does the Government—that 
such evidence ought to be disclosed to defendants as a matter 
of course. See ante, at 324. Constitutional requirements 
aside, turning over exculpatory materials is a core responsi- 
bility of all prosecutors—whose professional interest and ob- 
ligation is not to win cases but to ensure justice is done. See 
Kyles, 514 U.S., at 489. And finally, we agree on the legal 
standard by which to assess the materiality of undisclosed 
evidence for purposes of applying the constitutional rule: 
Courts are to ask whether there is a “reasonable probability” 
that disclosure of the evidence would have led to a different 
outcome—. e., an acquittal or hung jury rather than a con- 
viction. See ante, at 325. 

But I part ways with the majority in applying that stand- 
ard to the evidence withheld in this case. That evidence 
falls into three basic categories, discussed below. Taken to- 
gether, the materials would have recast the trial signifi- 
cantly—so much so as to “undermine[] confidence” in the 
guilty verdicts reached in their absence. Kyles, 514 U.S., 
at 434. 

First, the Government suppressed information identifying 
a possible alternative perpetrator. The defendants knew 
that, shortly before the police arrived, witnesses had ob- 
served two men acting suspiciously near the alleyway garage 
where Catherine Fuller’s body was found. But they did not 
know—because the Government never told them—that a 
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witness had identified one of those men as James McMillan. 
Equipped with that information, the defendants would have 
discovered that in the weeks following Fuller’s murder, Mc- 
Millan assaulted and robbed two other women of comparable 
age in the same neighborhood. And using that information, 
the defendants would have united around a common defense. 
They would all have pointed their fingers at McMillan 
(rather than at each other), arguing that he committed Full- 
er’s murder as part of a string of similar crimes. 

Second, the Government suppressed witness statements 
suggesting that one or two perpetrators—not a large 
group—carried out the attack. Those statements were 
given by two individuals who walked past the garage 
around the time of Fuller’s death. They told the police that 
they heard groans coming from inside the garage; and one 
remarked that the garage’s doors were closed at the time. 
Introducing that evidence at trial would have sown doubt 
about. the Government’s group-attack narrative, because that 
many people (as everyone agrees) couldn’t have fit inside the 
small garage. And the questions thus raised would have 
further supported the defendants’ theory that McMillan (and 
perhaps an accomplice) had committed the murder. 

Third and finally, the Government suppressed a raft of evi- 
dence discrediting its investigation and impeaching its wit- 
nesses. Undisclosed files, for example, showed that the po- 
lice took more than nine months to look into a witness’s claim 
that a man named James Blue had murdered Fuller. Evi- 
dence of that kind of negligence could easily have led jurors 
to wonder about the competence of all the police work done 
in the case. Other withheld documents revealed that one of 
the Government’s main witnesses was high on PCP when she 
met with investigators to identify participants in the crime— 
and that she also encouraged a friend to lie to the police to 
support her story. Using that sort of information, see also 
ante, at 328, the defendants could have undercut the Govern- 
ment’s witnesses—even while presenting their own account 
of the murder. 
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In reply to all this, the majority argues that “none of the 
[accused] attempted to mount [an alternative-perpetrator] 
defense” and that such a defense would have challenged “the 
very cornerstone of the Government’s case.” Ante, at 326. 
But that just proves my point. The defendants didn’t offer 
an alternative-perpetrator defense because the Government 
prevented them from learning what made it credible: that 
one of the men seen near the garage had a record of assault- 
ing and robbing middle-aged women, and that witnesses 
would back up the theory that only one or two individuals 
had committed the murder. Moreover, that defense had 
game-changing potential exactly because it challenged the 
cornerstone of the Government’s case. Without the with- 
held evidence, each of the defendants had little choice but to 
accept the Government’s framing of the crime as a group 
attack—and argue only that he wasn’t there. That meant 
the defendants often worked at cross-purposes. In particu- 
lar, each defendant not identified by.a Government witness 
sought to bolster that witness’s credibility, no matter the 
harm to his co-defendants. As one defense lawyer re- 
marked after another’s supposed cross-examination of a Gov- 
ernment witness: “They’ve got [an extra] prosecutor[ ] in the 
courtroom now.” Saperstein & Walsh, 10 Defendants Com- 
plicate Trial, Washington Post, Nov. 17, 1985, p. Al14, col. 1. 
Credible alternative-perpetrator evidence would have al- 
lowed the defendants to escape this cycle of mutually assured 
destruction. By enabling the defendants to jointly attack 
the Government’s “cornerstone” theory, the withheld evi- 
dence would have reframed the case presented to the jury. 

Still, the majority claims, an alternative-perpetrator de- 
fense would have had no realistic chance of changing the out- 
come because the Government had ample evidence of a group 
attack, including five witnesses who testified that they had 
participated in it or seen it happen. See ante, at 326-327. 
But the Government’s case wasn’t nearly the slam-dunk the 
majority suggests. No physical evidence tied any of the de- 
fendants to the crime—a highly surprising fact if, as the 
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Government claimed, more than ten people carried out a 
spur-of-the-moment, rampage-like attack in a confined space. 
And as even the majority recognizes, the Government’s five 
eyewitnesses had some serious credibility deficits. See 
ante, at 327. Two had been charged as defendants, and 
agreed to testify only in exchange for favorable plea deals. 
See 116 A. 3d 894, 902 (D. C. 2015). Two admitted they were 
high on PCP at the time. See zd., at 903, 911; App. A535- 
A536, A649. (As noted above, one was also high when she 
later met with police to identify the culprits.) One was an 
eighth-grader whose own aunt contradicted parts of his trial 
testimony. See 116 A. 3d, at 903, 911. Even in the absence 
of an alternative account of the crime, the jury took more 
than a week—and many dozens of votes—to reach its final 
verdict. Had the defendants offered a unified counter- 
narrative, based on the withheld evidence, one or more ju- 
rors could well have concluded that the Government had not 
proved its case beyond a reasonable doubt. 

Again, the issue here concerns the difference between two 
criminal cases. The Government got the case it most 
wanted—the one in which the defendants, each in an effort 
to save himself, formed something of a circular firing squad. 
And the Government avoided the case it most feared—the 
one in which the defendants acted jointly to show that a 
man known to assault women like Fuller committed her 
murder. The difference between the two cases lay in the 
Government’s files—evidence of obvious relevance that 
prosecutors nonetheless chose to suppress. I think it could 
have mattered to the trial’s outcome. For that reason, I re- 
spectfully dissent. 
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MASLENJAK v. UNITED STATES 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SIXTH CIRCUIT 


No. 16-309. Argued April 26, 2017—Decided June 22, 2017 


Petitioner Divna Maslenjak is an ethnic Serb who resided in Bosnia during 
the 1990’s, when a civil war divided the new country. In 1998, she and 
her family sought refugee status in the United States. Interviewed 
under oath, Maslenjak explained that the family feared persecution from 
both sides of the national rift: Muslims would mistreat them because of 
their ethnicity, and Serbs would abuse them because Maslenjak’s hus- 
band had evaded service in the Bosnian Serb Army by absconding to 
Serbia. Persuaded of the Maslenjaks’ plight, American officials granted 
them refugee status. Years later, Maslenjak applied for U. S. citizen- 
ship. In the application process, she swore that she had never given 
false information to a government official while applying for an immigra- 
tion benefit or lied to an official to gain entry into the United States. 
She was naturalized as a U.S. citizen. But it soon emerged that her 
professions of honesty were false: Maslenjak had known all along that 
her husband spent the war years not secreted in Serbia, but serving as 
an officer in the Bosnian Serb Army. 

The Government charged Maslenjak with knowingly “procur[ing], 
contrary to law, [her] naturalization,” in violation of 18 U.S. C. § 1425(a). 
According to the Government’s theory, Maslenjak violated § 1425(a) be- 
cause, in the course of procuring her naturalization, she broke another 
law: 18 U.S.C. §1015(a), which prohibits knowingly making a false 
statement under oath in a naturalization proceeding. The District 
Court instructed the jury that, to secure a conviction under § 1425(a), 
the Government need not prove that Maslenjak’s false statements were 
material to, or influenced, the decision to approve her citizenship appli- 
cation. The Sixth Circuit affirmed the conviction, holding that if Mas- 
lenjak made false statements violating § 1015(a) and procured natural- 
ization, then she also violated § 1425(a). 


Held: 

1. The text of § 1425(a) makes clear that, to secure a conviction, the 
Government must establish that the defendant’s illegal act played a role 
in her acquisition of citizenship. To “procure ... naturalization” means 
to obtain it. And the adverbial phrase “contrary to law” specifies how 
a person must procure naturalization so as to run afoul of the statute: 
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illegally. Thus, someone “procure[s], contrary to law, naturalization” 
when she obtains citizenship illegally. As ordinary usage demon- 
strates, the most natural understanding of that phrase is that the illegal 
act must have somehow contributed to the obtaining of citizenship. To 
get citizenship unlawfully is to get it through an unlawful means—and 
that is just to say that an illegality played some role in its acquisition. 

The Government’s contrary view—that § 1425(a) requires only a viola- 
tion in the course of procuring naturalization—falters on the way lan- 
guage naturally works. Suppose that an applicant for citizenship fills 
out the paperwork in a government office with a knife tucked away in 
her handbag. She has violated the law against possessing a weapon in 
a federal building, and she has done so in the course of procuring citizen- 
ship, but nobody would say she has “procure[d]” her citizenship “con- 
trary to law.” That is because the violation of law and the acquisition 
of citizenship in that example are merely coincidental: The one has no 
causal relation to the other. Although the Government attempts to de- 
fine such examples out of the statute, that effort falls short for multiple 
reasons. Most important, the Government’s attempted carve-out does 
nothing to alter the linguistic understanding that gives force to the 
examples the Government would exclude. Under ordinary rules of 
language usage, § 1425(a) demands a causal or means-end connection be- 
tween a legal violation and naturalization. 

The broader statutory context reinforces the point, because the Gov- 
ernment’s reading would create a profound mismatch between the re- 
quirements for naturalization and those for denaturalization: Some legal 
violations that do not justify denying citizenship would nonetheless jus- 
tify revoking it later. For example, lies told out of “embarrassment, 
fear, or a desire for privacy” (rather than “for the purpose of obtaining 
[immigration] benefits”) are not generally disqualifying under the statu- 
tory requirement of “good moral character.” Kungys v. United States, 
485 U.S. 759, 780; 8 U.S. C. $1101(f)(6). But under the Government’s 
reading of § 1425(a), any lie told in the naturalization process would pro- 
vide a basis for rescinding citizenship. The Government could thus 
take away on one day what it was required to give the day before. 
And by so unmooring the revocation of citizenship from its award, the 
Government opens the door to a world of disquieting consequences— 
which this Court would need far stronger textual support to believe 
Congress intended. The statute Congress passed, most naturally read, 
strips a person of citizenship not when she committed any illegal act 
during the naturalization process, but only when that act played some 
role in her naturalization. Pp. 341-346. 

2. When the underlying illegality alleged in a § 1425(a) prosecution is 
a false statement to government officials, a jury must decide whether 
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the false statement so altered the naturalization process as to have in- 
fluenced an award of citizenship. Because the entire naturalization 
process is set up to provide little room for subjective preferences or 
personal whims, that inquiry is properly framed in objective terms: 
To decide whether a defendant acquired citizenship by means of a lie, a 
jury must evaluate how knowledge of the real facts would have affected 
a reasonable government official properly applying naturalization 
law. 

If the facts the defendant misrepresented are themselves legally dis- 
qualifying for citizenship, the jury can make quick work of that inquiry. 
In such a case, the defendant’s lie must have played a role in her natural- 
ization. But that is not the only time a jury can find that a defendant’s 
lies had the requisite bearing on a naturalization decision, because lies 
can also throw investigators off a trail leading to disqualifying facts. 
When relying on such an investigation-based theory, the Government 
must make a two-part showing. Initially, the Government must prove 
that the misrepresented fact was sufficiently relevant to a naturalization 
criterion that it would have prompted reasonable officials, “seeking only 
evidence concerning citizenship qualifications,” to undertake further in- 
vestigation. Kungys, 485 U.S., at 774, n. 9. If that much is true, the 
inquiry turns to the prospect that. such an investigation would have 
borne disqualifying fruit. The Government need not show definitively 
that its investigation would have unearthed a disqualifying fact. It 
need only establish that the investigation “would predictably have dis- 
closed” some legal disqualification. Jd., at 774. If that is so, the de- 
fendant’s misrepresentation contributed to the citizenship award in 
the way § 1425(a) requires. This demanding but still practicable causal 
standard reflects the real-world attributes of cases premised on what an 
unhindered investigation would have found. 

When the Government can make its two-part showing, the defendant 
may overcome it by establishing that she was qualified for citizenship 
(even though she misrepresented facts that suggested the opposite). 
Thus, whatever the Government shows with respect to a thwarted in- 
vestigation, qualification for citizenship is a complete defense to a prose- 
cution under § 1425(a). Pp. 346-351. 

3. Measured against this analysis, the jury instructions in this case 
were in error. The jury needed to find more than an unlawful false 
statement. However, it was not asked to—and so did not—make any 
of the necessary determinations. The Government’s assertion that any 
instructional error was harmless is left for resolution on remand. 
Pp. 352-353. 


821 F. 3d 675, vacated and remanded. 
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JUSTICE KAGAN delivered the opinion of the Court. 


A federal statute, 18 U.S. C. §1425(a), makes it a crime 
to “knowingly procure[ ], contrary to law, the naturalization 
of any person.” And when someone is convicted under 
§1425(a) of unlawfully procuring her own naturalization, 
her citizenship is automatically revoked. See 8 U.S.C. 
§1451(e). In this case, we consider what the Government 
must prove to obtain such a conviction. We hold that the 
Government must establish that an illegal act by the defend- 
ant played some role in her acquisition of citizenship. When 
the illegal act is a false statement, that means demonstrating 
that the defendant lied about facts that would have mattered 
to an immigration official, because they would have justified 
denying naturalization or would predictably have led to 
other facts warranting that result. 


I 


Petitioner Divna Maslenjak is an ethnic Serb who resided 
in Bosnia during the 1990’s, when a civil war between Serbs 
and Muslims divided the new country. In 1998, she and her 
family (her husband Ratko Maslenjak and their two children) 


*Briefs of amici curiae urging reversal were filed for Asian Americans 
Advancing JusticelAAJC et al. by Theodore A. Howard and Cecelia 
Chang; and for the Immigrant Defense Project et al. by Nancy Morawetz. 
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met with an American immigration official to seek refugee 
status in the United States. Interviewed under oath, Mas- 
lenjak explained that the family feared persecution in Bosnia 
from both sides of the national rift. Muslims, she said, 
would mistreat them because of their ethnicity. And Serbs, 
she testified, would abuse them because her husband had 
evaded service in the Bosnian Serb Army by absconding to 
Serbia—where he remained hidden, apart from the family, 
for some five years. See App. to Pet. for Cert. 58a—G60a. 
Persuaded of the Maslenjaks’ plight, American officials 
granted them refugee status, and they immigrated to the 
United States in 2000. 

Six years later, Maslenjak applied for naturalization. 
Question 23 on the application form asked whether she had 
ever given “false or misleading information” to a government 
official while applying for an immigration benefit; question 
24 similarly asked whether she had ever “lied to al] govern- 
ment. official to, gain entry or admission into the. United 
States.” Jd., at 72a. Maslenjak answered “no” to both 
questions, while swearing under oath that her replies were 
true. Id., at 72a, 74a. She also swore that all her written 
answers were true during a subsequent interview with an 
immigration official. In August 2007, Maslenjak was natu- 
ralized as a U.S. citizen. 

But Maslenjak’s professions of honesty were false: In fact, 
she had made up much of the story she told to immigration 
officials when seeking refuge in this country. Her fiction 
began to unravel at around the same time she applied for 
citizenship. In 2006, immigration officials confronted Mas- 
lenjak’s husband Ratko with records showing that he had not 
fled conscription during the Bosnian civil war; rather, he had 
served as an officer in the Bosnian Serb Army. And not 
only that: He had served in a brigade that participated in 
the Srebrenica massacre—a slaughter of some 8,000 Bosnian 
Muslim civilians. Within a year, the Government convicted 
Ratko on charges of making false statements on immigration 
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documents. The newly naturalized Maslenjak attempted to 
prevent Ratko’s deportation. During proceedings on that 
matter, Maslenjak admitted she had known all along that 
Ratko spent the war years not secreted in Serbia but fighting 
in Bosnia. 

As a result, the Government charged Maslenjak with 
knowingly “procur[ing], contrary to law, [her] naturaliza- 
tion,” in violation of 18 U.S. C. §1425(a). According to the 
Government’s theory, Maslenjak violated § 1425(a) because, 
in the course of procuring her naturalization, she broke an- 
other law: 18 U.S.C. §1015(a), which prohibits knowingly 
making a false statement under oath in a naturalization pro- 
ceeding. The false statements the Government invoked 
were Maslenjak’s answers to questions 23 and 24 on the citi- 
zenship application (stating that she had not lied in seeking 
refugee status) and her corresponding statements in the citi- 
zenship interview. Those statements, the Government ar- 
gued to the District Court, need not have affected the natu- 
ralization decision to support a conviction under § 1425(a). 
The court agreed: Over Maslenjak’s objection, it instructed 
the jury that a conviction was proper so long as the Govern- 
ment “prove[d] that one of [the] defendant’s statements was 
false”’—even if the statement was not “material” and “did 
not influence the decision to approve [her] naturalization.” 
App. to Pet. for Cert. 86a. The jury returned a guilty ver- 
dict; and the District Court, based on that finding, stripped 
Maslenjak of her citizenship. See 8 U.S.C. §1451€). 

The United States Court of Appeals for the Sixth Circuit 
affirmed the conviction. As relevant here, the Sixth Circuit 
upheld the District Court’s instructions that Maslenjak’s 
false statements need not have influenced the naturalization 
decision. If, the Court of Appeals held, Maslenjak made 
false statements violating § 1015(a) and she procured natural- 
ization, then she also violated § 1425(a)—irrespective of 
whether the false statements played any role in her obtain- 
ing citizenship. See 821 F. 3d 675, 685-686 (2016). That 
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decision created a conflict in the Courts of Appeals.1 We 
granted certiorari to resolve it, 580 U.S. 1089 (2017), and we 
now vacate the Sixth Circuit’s judgment. 


II 
A 


Section 1425(a), the parties agree, makes it a crime to com- 
mit some other illegal act in connection with naturalization. 
But the parties dispute the nature of the required connec- 
tion. Maslenjak argues that the relationship must be 
“causal” in kind: A person “procures” her naturalization 
“contrary to law,” she contends, only if a predicate crime in 
some way “contribut[ed]” to her gaining citizenship. Brief 
for Petitioner 21. By contrast, the Government proposes a 
basically chronological link: Section 1425(a), it urges, “pun- 
ishes the commission of other violations of law in the course 
of procuring naturalization”—even if the illegality could not 
have had any effect on the naturalization decision. Brief for 
United States 14 (emphasis added). We conclude that Mas- 
lenjak has the better of this argument. 

We begin, as usual, with the statutory text. In ordinary 
usage, “to procure” something is “to get possession of” it. 
Webster’s Third New International Dictionary 1809 (2002); 
accord, Black’s Law Dictionary 1401 (10th ed. 2014) defining 
“procure” as “[t]o obtain (something), esp. by special effort 
or means”). So to “procure . . . naturalization” means to 
obtain naturalization (or, to use another word, citizenship). 
The adverbial phrase “contrary to law,” wedged in between 
“procure” and “naturalization,” then specifies how a person 


1Compare 821 F. 3d 675, 685-686 (CA6 2016) (case below), with United 
States v. Munyenyezi, 781 F. 3d 532, 536 (CA1 2015) (requiring the Govern- 
ment to make some showing that a misrepresentation mattered to the 
naturalization decision); United States v. Latchin, 554 F. 3d 709, 712-715 
(CAT 2009) (same); United States v. Alferahin, 433 F. 3d 1148, 1154-1156 
(CA9 2006) (same); United States v. Aladekoba, 61 Fed. Appx. 27, 28 (CA4 
2003) (same). 
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must procure naturalization so as to run afoul of the statute: 
in contravention of the law—or, in a word, illegally. Putting 
the pieces together, someone “procure[s], contrary to law, 
naturalization” when she obtains citizenship illegally. 

What, then, does that whole phrase mean? The most nat- 
ural understanding is that the illegal act must have somehow 
contributed to the obtaining of citizenship. Consider if 
someone said to you: “John obtained that painting illegally.” 
You might imagine that he stole it off the walls of a museum. 
Or that he paid for it with a forged check. Or that he imper- 
sonated the true buyer when the auction house delivered it. 
But in all events, you would imagine illegal acts in some kind 
of means-end relation—or otherwise said, in some kind of 
causal relation—to the painting’s acquisition. If someone 
said to you, “John obtained that painting illegally, but his 
unlawful acts did not play any role in his obtaining it,” you 
would not have a clue what the statement meant. You 
would think it. nonsense—or perhaps the opening of a riddle. 
That is because if no illegal act contributed at all to getting 
the painting, then the painting would not have been gotten 
illegally. And the same goes for naturalization. If what- 
ever illegal conduct occurring within the naturalization proc- 
ess was a causal dead-end—if, so to speak, the ripples from 
that act could not have reached the decision to award citizen- 
ship—then the act cannot support a charge that the applicant 
obtained naturalization illegally. The conduct, though itself 
illegal, would not also make the obtaining of citizenship so. 
To get citizenship unlawfully, we understand, is to get it 
through an unlawful means—and that is just to say that an 
illegality played some role in its acquisition.” 


2To be fair, the idea of “obtaining citizenship illegally” has one other 
possible meaning, but no one defends it here because it does not fit with 
the rest of §1425. On this alternative reading, a person would violate 
§1425(a) by obtaining citizenship without the requisite legal qualifica- 
tions—regardless of whether she committed another illegal act in the nat- 
uralization process. To vary our earlier example, suppose someone told 
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The Government’s contrary view—that § 1425(a) requires 
only a “violation[ ] of law in the course of procuring natural- 
ization”—falters on the way language naturally works. 
Brief for United States 14. Return for a moment to our 
artwork example. Imagine this time that John made an ille- 
gal turn while driving to the auction house to purchase a 
painting. Would you say that he had “procured the painting 
illegally” because he happened to violate the law in the 
course of obtaining it? Not likely. And again, the same is 
true with respect to naturalization. Suppose that an appli- 
cant for citizenship fills out the necessary paperwork in a 
government office with a knife tucked away in her hand- 
bag (but never mentioned or used). She has violated the 
law—specifically, a statute criminalizing the possession of a 


you that John procured a gun illegally. You might think that meant John 
got the gun through independently unlawful conduct (e. g., he held up a 
gun store), as in the case of the painting. But you might instead think 
that John was just not legally qualified to take possession. of a gun— 
because, for example, he once committed a felony. That alternative inter- 
pretation is plausible with respect to goods that not everyone is eligible 
to obtain, like guns—or like naturalization. And indeed, we have inter- 
preted a civil statute closely resembling § 1425(a)—which authorizes de- 
naturalization when, inter alia, citizenship is “illegally procured,” 8 
U.S.C. §1451(a)—to cover that qualifications-based species of illegality. 
See Fedorenko v. United States, 449 U.S. 490, 506 (1981). But neither 
party urges that reading here, and for good reason. Unlike its civil ana- 
logue, §1425(a) has a companion provision—§ 1425(b)—that makes it a 
crime to “procure or obtain naturalization” for “[one]self or another person 
not entitled thereto.” If obtaining citizenship without legal entitlement 
were enough to violate §1425(a), then that highly specific language in 
§ 1425(b) would be superfluous. Rather than reading those words to do 
no work, in violation of ordinary canons of statutory construction, we un- 
derstand Congress to have defined two separate crimes in § 1425: Assum- 
ing the appropriate mens rea, subsection (a) covers illegal means of pro- 
curement, as described above, while subsection (b) covers simple lack of 
qualifications. As we will explain, however, questions relating to citizen- 
ship qualifications play a significant role when applying § 1425(a)’s causal 
standard in cases (like this one) predicated on false statements. See 
infra, at 347-348. 
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weapon in a federal building. See 18 U.S.C. $930. And 
she has surely done so “in the course of” procuring citizen- 
ship. But would you say, using English as you ordinarily 
would, that she has “procureld]” her citizenship “contrary 
to law” (or, as you would really speak, “illegally”)? Once 
again, no. That is because the violation of law and the ac- 
quisition of citizenship are in that example merely coinciden- 
tal: The one has no causal relation to the other. 

The Government responds to such examples by seeking to 
define them out of the statute, but that effort falls short for 
multiple reasons. According to the Government, the laws to 
which § 1425(a) speaks are only laws “pertaining to natural- 
ization.” Brief for United States 20. But to begin with, 
that claim fails on its own terms. The Government’s pro- 
posed limitation has no basis in § 1425(a)’s text (which refers 
to “law” generally); it is a dews ew machina—rationalized 
only by calling it “necessary,” Tr. of Oral Arg. 39, and serv- 
ing only to get the Government out. of a tight interpretive 
spot. Indeed, the Government does not really buy its own 
argument: At another point, it asserts that an applicant for 
citizenship can violate § 1425(a) by bribing a government of- 
ficial, see Brief for United States 16—even though the law 
against that conduct has nothing in particular to do with nat- 
uralization. See 18 U.S.C. $201(b)). And still more im- 
portant, the Government’s (sometime) carve-out does noth- 
ing to alter the linguistic understanding that gives force to 
the examples the Government would exclude—and that ap- 
plies just as well to every application that would remain. 
Laws pertaining to naturalization, in other words, are sub- 
ject to the same rules of language usage as laws concern- 
ing other subjects. And under those rules, as we have 
shown, § 1425(a) demands a means-end connection between a 
legal violation and naturalization. See supra, at 342. Take 
§ 1015(a)’s bar on making false statements in connection with 
naturalization—the prototypical § 1425(a) predicate, and the 
one at issue here. If such a statement (in an interview, say) 
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has no bearing at all on the decision to award citizenship, 
then it cannot render that award—as § 1425(a) requires— 
illegally gained. 

The broader statutory context reinforces that point, be- 
cause the Government’s reading would create a profound 
mismatch between the requirements for naturalization on 
the one hand and those for denaturalization on the other. 
See West Virginia Univ. Hospitals, Inc. v. Casey, 499 U.S. 
83, 101 (1991) (“[I]t is our role to make sense rather than 
nonsense out of the corpus juris”). The immigration stat- 
ute requires all applicants for citizenship to have “good moral 
character,” and largely defines that term through a list of 
unlawful or unethical behaviors. 8 U.S.C. §§1427(a)(3), 
1101(f).2 On the Government’s theory, some legal violations 
that do not justify denying citizenship under that definition 
would nonetheless justify revoking it later. Again, false 
statements under §1015(a) offer an apt illustration. The 
statute’s description of “good moral character” singles out 
a specific class of lies—“false testimony for the purpose of 
obtaining [immigration] benefits”—as a reason to deny natu 
ralization. 8 U.S.C. §1101(f)(6). By contrast, “[wl]illful 
misrepresentations made for other reasons, such as embar- 
rassment, fear, or a desire for privacy, were not deemed suf- 
ficiently culpable to brand the applicant as someone who 
lacks good moral character”—and so are not generally dis- 
qualifying. Kungys v. United States, 485 U.S. 759, 780 
(1988) (quoting Supplemental Brief for United States 12). 
But under the Government’s reading of § 1425(a), a lie told 
in the naturalization process—even out of embarrassment, 
fear, or a desire for privacy—would always provide a basis 
for rescinding citizenship. The Government could thus take 
away on one day what it was required to give the day before. 


3The list of disqualifying conduct is wide-ranging. See, e.g. 8 U.S.C. 
$1101(f)(4) (illegal gambling); § 1101(f)(8) (aggravated felony conviction); 
§1101(f)(9) (participation in genocide). 
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And by so wholly unmooring the revocation of citizenship 
from its award, the Government opens the door to a world 
of disquieting consequences—which we would need far 
stronger textual support to believe Congress intended. 
Consider the kinds of questions a person seeking citizenship 
confronts on the standard application form. Says one: 
“Have you EVER been ... in any way associated with[ ] 
any organization, association, fund, foundation, party, club, 
society, or similar group[?]” Form N-400, Application for 
Naturalization 12 (2016), online at http://www.uscis.gov/n-400 
(as last visited June 22, 2017) (bold in original). Asks an- 
other: “Have you EVER committed . .. a crime or offense for 
which you were NOT arrested?” Jd., at 14. Suppose, for 
reasons of embarrassment or what-have-you, a person con- 
cealed her membership in an online support group or failed 
to disclose a prior speeding violation. Under the Govern- 
ment’s view, a prosecutor could scour her paperwork and 
bring a §1425(a) charge on that. meager basis, even many 
years after she became a citizen. That would give prosecu- 
tors nearly limitless leverage—and afford newly naturalized 
Americans precious little security. Small wonder that Con- 
egress, in enacting § 1425(a), did not go so far as the Govern- 
ment claims. The statute it passed, most naturally read, 
strips a person of citizenship not when she committed any 
illegal act during the naturalization process, but only when 
that act played some role in her naturalization. 


B 


That conclusion leaves us with a more operational ques- 
tion: How should § 1425(a)’s requirement of causal influence 
apply in practice, when charges are brought under that law? 4 


4 JUSTICE GORSUCH would stop before answering that question, see post, 
at 354 (opinion concurring in part and concurring in judgment), but we 
think that such a halfway-decision would fail to fulfill our responsibility to 
both parties and courts. The Government needs to know what prosecu- 
tions to bring; defendants need to know what defenses to offer; and district 
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Because the proper analysis may vary with the nature of the 
predicate crime, we confine our discussion of that issue to 
the kind of underlying illegality alleged here: a false state- 
ment made to government officials. Such conduct can affect 
a naturalization decision in a single, significant way—by dis- 
torting the Government’s understanding of the facts when it 
investigates, and then adjudicates, an application. So the 
issue a jury must decide in a case like this one is whether a 
false statement sufficiently altered those processes as to 
have influenced an award of citizenship. 

The answer to that question, like the naturalization deci- 
sion itself, turns on objective legal criteria. Congress has 
prescribed specific eligibility standards for new citizens, re- 
specting such matters as length of residency and “physicall | 
presen[ce],” understanding of English and American govern- 
ment, and (as previously mentioned) “good moral character,” 
with all its many specific components. See 8 U.S.C. 
$$ 1428(a), 1427(a); supra, at 345... Government officials are 
obligated to apply that body of law faithfully—granting natu- 
ralization when the applicable criteria are satisfied, and de- 
nying it when they are not. See Kungys, 485 U.S., at 774, 
n. 9 (opinion of Scalia, J.); id., at 787 (Stevens, J., concurring 
in judgment). And to ensure right results are reached, a 


courts need to know how to instruct juries. Telling them only “§ 1425(a) 
has something to do with causation” would not much help them make those 
decisions. And we are well-positioned to provide further guidance. The 
parties have had every opportunity to address the nature of the statute’s 
causal standard, and both gave us considered views about how the law 
should work in practice. See, e.g., Brief for Petitioner 23-24, 30; Brief 
for United States 17-18, 48; Tr. of Oral Arg. 14-16, 23-25, 39-46. More- 
over, many lower courts have already addressed those same issues— 
including one that has called this Court’s failure to provide clear guidance 
“maddening[ J.” Latchin, 554 F. 3d, at 713; see, e. g., id., at 713-714; Mu- 
nyenyezi, 781 F. 3d, at 536-538; Alferahin, 433 F. 3d, at 1155; Aladekoba, 
61 Fed. Appx., at 27-28; United States v. Acheampong, 2015 WL 926113, 
*2-*3 (D Kan., Mar. 3, 2015); United States v. Odeh, 2014 WL 5473042, *7- 
*8 (ED Mich., Oct. 27, 2014). 
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court can reverse such a determination, at an applicant’s 
request, based on its “own findings of fact and conclusions 
of law.” 8 U.S.C. §1421(¢). The entire system, in other 
words, is set up to provide little or no room for subjective 
preferences or personal whims. Because that is so, the 
question of what any individual decisionmaker might have 
done with accurate information is beside the point: The de- 
fendant in a §1425(a) case should neither benefit nor suffer 
from a wayward official’s deviations from legal requirements. 
Accordingly, the proper causal inquiry under § 1425(a) is 
framed in objective terms: To decide whether a defendant 
acquired citizenship by means of a lie, a jury must evaluate 
how knowledge of the real facts would have affected a rea- 
sonable government official properly applying naturaliza- 
tion law. 

If the facts the defendant misrepresented are themselves 
disqualifying, the jury can make quick work of that inquiry. 
In sucha case, there is an obvious causal link between the 
defendant’s lie and her procurement of citizenship. To take 
an example: An applicant for citizenship must be physically 
present in the United States for more than half of the 
five-year period preceding her application. See 8 U.S.C. 
§ 1427(a)(1). Suppose a defendant misrepresented her travel 
history to convey she had met that requirement, when in fact 
she had not. The Government need only expose that lie to 
establish that she obtained naturalization illegally—for had 
she told the truth instead, the official would have promptly 
denied her application. Or consider another, perhaps more 
common case stemming from the “good moral character” cri- 
terion. See § 1427(a)(8); swpra, at 345. That phrase is de- 
fined to exclude any person who has been convicted of an 
ageravated felony. See §1101(f)(8). Ifa defendant falsely 
denied such a conviction, she too would have gotten her citi- 
zenship by means of a lie—for otherwise the outcome would 
have been different. In short, when the defendant misrep- 


Cite as: 582 U.S. 335 (2017) 349 


Opinion of the Court 


resents facts that the law deems incompatible with citizen- 
ship, her lie must have played a role in her naturalization. 

But that is not the only time a jury can find that a defend- 
ant’s lie had the requisite bearing on a naturalization deci- 
sion. For even if the true facts lying behind a false state- 
ment would not “in and of themselves justify denial of 
citizenship,” they could have “led to the discovery of other 
facts which would” do so. Chaunt v. United States, 364 U.S. 
350, 352-353 (1960). We previously addressed that possibil- 
ity when considering the civil statute that authorizes the 
Government to revoke naturalization. See Kungys, 485 
U.S., at 774-777 (opinion of Scalia, J.) interpreting 8 U.S. C. 
§1451(a)).° As we explained in that context, a person whose 
lies throw investigators off a trail leading to disqualifying 
facts gets her citizenship by means of those lies—no less than 
if she had denied the damning facts at the very end of the 
trail. See ibid. 

When. relying. on such an investigation-based theory, the 
Government must make a two-part showing to meet its bur- 
den. Asan initial matter, the Government has to prove that 
the misrepresented fact was sufficiently relevant to one or 
another naturalization criterion that it would have prompted 
reasonable officials, “seeking only evidence concerning citi- 
zenship qualifications,” to undertake further investigation. 
Id., at 774, n. 9. If that much is true, the inquiry turns to 
the prospect that such an investigation would have borne 
disqualifying fruit. As to that second link in the causal 
chain, the Government need not show definitively that its 
investigation would have unearthed a disqualifying fact 
(though, of course, it may). Rather, the Government need 


5 Kungys concerned the part of that statute providing for the revocation 
of citizenship “procured by concealment of a material fact or by willful 
misrepresentation.” §1451(a). As noted earlier, the same statute in- 
cludes a prong covering citizenship that is “illegally procured.” See 
n. 2, supra. 
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only establish that the investigation “would predictably have 
disclosed” some legal disqualification. Jd., at 774; see id., at 
783 (Brennan, J., concurring). If that is so, the defendant’s 
misrepresentation contributed to the citizenship award in 
the way we think § 1425(a) requires. 

That standard reflects two real-world attributes of cases 
premised on what an unhindered investigation would have 
found. First is the difficulty of proving that a hypothetical 
inquiry would have led to some disqualifying discovery, often 
several years after the defendant told her lies. As wit- 
nesses and other evidence disappear, the Government’s ef- 
fort to reconstruct the course of a “could have been” investi- 
gation confronts ever-mounting obstacles. See id., at 779 
(opinion of Scalia, J.). Second, and critical to our analysis, is 
that the defendant—not the Government—bears the blame 
for that evidentiary predicament. After all, the inquiry can- 
not get this far unless the defendant made an unlawful false 
statement and, by so doing, obstructed the normal course of 
an investigation. See id., at 783 (Brennan, J., concurring) 
(emphasizing that “the citizen’s misrepresentation [in a natu- 
ralization proceeding] necessarily frustrated the Govern- 
ment’s investigative efforts”); see also Bigelow v. RKO 
Radio Pictures, Inc., 327 U.S. 251, 265 (1946) (“The most 
elementary conceptions of justice and public policy require 
that the wrongdoer shall bear the risk of the uncertainty 
which his own wrong has created”). 

Section 1425(a) is best read to take those exigencies and 
equities into account, by enabling the Government (as just 
described) to rest on disqualifications that a thwarted inves- 
tigation predictably would have uncovered. A yet-stricter 
causal requirement, demanding proof positive that a disquali- 
fying fact would have been found, sets the bar so high that 
“we cannot conceive that Congress intended” that result. 
Kungys, 485 U.S., at 777 (opinion of Scalia, J.). And nothing 
in the statutory text requires that approach. While 
§ 1425(a) clearly imports some kind of causal or means-end 
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relation, see supra, at 342-346, Congress left that relation’s 
precise character unspecified. Cf. Burrage v. United States, 
571 U.S. 204, 214 (2014) (noting that courts have not always 
construed criminal statutes to “require[ | strict but-for cau- 
sality,” and have greater reason to reject such a reading 
when the laws do not use language like “results from” or 
“because of”). The open-endedness of the statutory lan- 
guage allows, indeed supports, our adoption of a demanding 
but still practicable causal standard. 

Even when the Government can make its two-part show- 
ing, however, the defendant may be able to overcome it. 
Section 1425(a) is not a tool for denaturalizing people who, 
the available evidence indicates, were actually qualified for 
the citizenship they obtained. When addressing the civil 
denaturalization statute, this Court insisted on a similar 
point: We provided the defendant with an opportunity to 
rebut the Government’s case “by showing, through a prepon- 
derance of the evidence, that the statutory requirement. as 
to which [a lie] had a natural tendency to produce a favorable 
decision was in fact met.” Kungys, 485 U.S., at 777 (opinion 
of Scalia, J.) (emphasis deleted); accord, id., at 783-784 (Bren- 
nan, J., concurring). Or said otherwise, we gave the defend- 
ant a chance to establish that she was qualified for citizen- 
ship, and held that she could not be denaturalized if she did 
so—even though she concealed or misrepresented facts that 
suggested the opposite. And indeed, all our denaturaliza- 
tion decisions share this crucial feature: We have never read 
a statute to strip citizenship from someone who met the legal 
criteria for acquiring it. See, e.g. Fedorenko v. United 
States, 449 U.S. 490, 505-507 (1981); Costello v. United 
States, 365 U.S. 265, 269-272 (1961); Schneiderman v. 
United States, 320 U.S. 118, 122-128 (1943). We will not 
start now. Whatever the Government shows with respect 
to a thwarted investigation, qualification for citizenship is 
a complete defense to a prosecution brought under 
§ 1425(a). 
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Measured against all we have said, the jury instructions 
in this case were in error. As earlier noted, the District 
Court told the jury that it could convict based on any false 
statement in the naturalization process (7. e., any violation 
of §1015(a)), no matter how inconsequential to the ultimate 
decision. See App. to Pet. for Cert. 86a; swpra, at 340. But 
as we have shown, the jury needed to find more than an 
unlawful false statement. Recall that Maslenjak’s lie in the 
naturalization process concerned her prior statements to im- 
migration officials: She swore that she had been honest when 
applying for admission as a refugee, but in fact she had not. 
See supra, at 339-340. The jury could have convicted if 
that earlier dishonesty (7. e., the thing she misrepresented 
when seeking citizenship) were itself a reason to deny natu- 
ralization—say, because it counted as “false testimony for 
the purpose of obtaining [immigration] benefits” and thus 
demonstrated bad moral character. See swpra, at 348-349. 
Or else, the jury could have convicted if (1) knowledge of 
that prior dishonesty would have led a reasonable official to 
make some further investigation (say, into the circumstances 
of her admission), (2) that inquiry would predictably have 
yielded a legal basis for rejecting her citizenship application, 
and (8) Maslenjak failed to show that (notwithstanding such 
an objective likelihood) she was in fact qualified to become a 
U.S. citizen. See supra, at 349-351. This jury, however, 
was not asked to—and so did not—make any of those deter- 
minations. Accordingly, Maslenjak was not convicted by a 
properly instructed jury of “procur[ing], contrary to law, [her] 
naturalization.” 

The Government asserts that any instructional error in 
this case was harmless. “[H]ad officials known the truth,” 
the Government asserts, “it would have affected their deci- 
sion to grant [Maslenjak] citizenship.” Brief for United 
States 12. Unsurprisingly, Maslenjak disagrees. See Tr. of 
Oral Arg. 6-8; Reply to Brief in Opposition 9-10. In keep- 
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ing with our usual practice, we leave that dispute for resolu- 
tion on remand. See, e.g., Skilling v. United States, 561 
U.S. 358, 414 (2010). 

For the reasons stated, we vacate the judgment of the 
Court of Appeals and remand the case for further proceed- 
ings consistent with this opinion. 

It is so ordered. 


JUSTICE GORSUCH, with whom JUSTICE THOMAS joins, 
concurring in part and concurring in the judgment. 


The Court holds that the plain text and structure of the 
statute before us require the Government to prove causation 
as an element of conviction: The defendant’s illegal conduct 
must, in some manner, cause her naturalization. I agree 
with this much and concur in Part II-A of the Court’s opin- 
ion to the extent it so holds. And because the jury wasn’t 
instructed at all about causation, I agree too that reversal 
is required. 

But, respectfully, there I would stop. In an effort to “op- 
erational[ize]” the statute’s causation requirement, the Court 
says a great deal more, offering, for example, two newly an- 
nounced tests, the second with two more subparts, and a new 
affirmative defense—all while indicating that some of these 
new tests and defenses may apply only in some but not all 
cases. See, e. g., ante, at 346-351. The work here is surely 
thoughtful and may prove entirely sound. But the question 
presented and the briefing before us focused primarily on 
whether the statute contains a materiality element, not on 
the contours of a causation requirement. So the parties 
have not had the chance to join issue fully on the matters 
now decided. Compare ante, at 346, n. 4, with Brief for Peti- 
tioner, pp. i, 18-38; Brief for United States, pp. i, 12-51. 
And, of course, the lower courts have not had a chance to 
pass on any of these questions in the first instance. Most 
cited by the Court have (again) focused only on the material- 
ity (ot causation) question; none has tested the elaborate 
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operational details advanced today; and at least one has 
found our prior unilateral and fractured foray into a related 
statute in Kungys v. United States, 485 U.S. 759 (1988), 
“maddening| J.” See ante, at 347, n. 4 (collecting cases). 

Respectfully, it seems to me at least reasonably possible 
that the crucible of adversarial testing on which we usually 
depend, along with the experience of our thoughtful col- 
leagues on the district and circuit benches, could yield in- 
sights (or reveal pitfalls) we cannot muster guided only by 
our own lights. So while I agree with the Court that the 
parties will need guidance about the details of the statute’s 
causation requirement, see ibid., I have no doubt that the 
Court of Appeals, with aid of briefing from the parties, can 
supply that on remand. Other circuits may improve that 
guidance over time too. And eventually we can bless the 
best of it. For my part, I believe it is work enough for the 
day to recognize that the statute requires some proof of cau- 
sation, that the jury instructions here did not, and to allow 
the parties and courts of appeals to take it from there as 
they usually do. This Court often speaks most wisely when 
it speaks last. 


JUSTICE ALITO, concurring in the judgment. 


We granted review in this case to decide whether “a natu- 
ralized American citizen can be stripped of her citizenship in 
a criminal proceeding based on an immaterial false state- 
ment.” Pet. for Cert. i. The answer to that question is 
“no.” Although the relevant criminal statute, 18 U.S.C. 
§ 1425(a), does not expressly refer to the concept of material- 
ity, the critical statutory language effectively requires proof 
of materiality in a case involving false statements. The 
statute makes it a crime for a person to “procure” naturaliza- 
tion “contrary to law.” In false statement cases, then, the 
statute essentially imposes the familiar materiality require- 
ment that applies in other contexts. That is, a person vio- 
lates the statute by procuring naturalization through an ille- 
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gal false statement which has a “natural tendency to 
influence” the outcome—that is, the obtaining of naturaliza- 
tion. Kungys v. United States, 485 U.S. 759, 772 (1988). 

Understood in this way, §1425(a) does not require proof 
that a false statement actually had some effect on the natu- 
ralization decision. The operative statutory language— 
“procure” naturalization “contrary to law”’—imposes no 
such requirement. 

Here is an example. Eight co-workers jointly buy two 
season tickets to see their favorite football team play. They 
all write their names on a piece of paper and place the slips 
in a hat to see who will get the tickets for the big game with 
their team’s traditional rival. One of the friends puts his 
name in twice, and his name is drawn. I would say that he 
“procured” the tickets “contrary to” the rules of the drawing 
even though he might have won if he had put his name in 
only once. 

Here is another example. —A runner who holds the world’s 
record in an event wants to make sure she wins the gold 
medal at the Olympics, so she takes a performance enhancing 
drug. She wins the race but fails a drug test and is disquali- 
fied. The second-place time is slow, and sportswriters spec- 
ulate that she would have won without taking the drug. 
But it would be entirely consistent with standard English 
usage for the race officials to say that she “procured” her 
first-place finish “contrary to” the governing rules. 

As these examples illustrate—and others could be added— 
the language of 18 U.S.C. $1425(a) does not require that 
an illegal false statement have a demonstrable effect on the 
naturalization decision. Instead, the statute applies when a 
person makes an illegal false statement to obtain naturaliza- 
tion, and that false statement is material to the outcome. I 
see no indication that Congress meant to require more. 

One additional point is worth mentioning. Section 1425(a) 
not only makes it a crime to procure naturalization contrary 
to law; it applies equally to any person who “attempts to 
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procure, contrary to law ... naturalization.” Therefore, if a 
defendant knowingly performs a substantial act that he or 
she thinks will procure naturalization, that is sufficient for 
conviction. See United States v. Resendiz-Ponce, 549 U.S. 
102, 106-108 (2007). 
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JAE LEE uv UNITED STATES 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SIXTH CIRCUIT 


No. 16-327. Argued March 28, 2017—Decided June 23, 2017 


Petitioner Jae Lee moved to the United States from South Korea with his 
parents when he was 13. In the 35 years he has spent in this country, 
he has never returned to South Korea, nor has he become a U.S. citizen, 
living instead as a lawful permanent resident. In 2008, federal officials 
received a tip from a confidential informant that Lee had sold the in- 
formant ecstasy and marijuana. After obtaining a warrant, the officials 
searched Lee’s house, where they found drugs, cash, and a loaded rifle. 
Lee admitted that the drugs were his, and a grand jury indicted him on 
one count of possessing ecstasy with intent to distribute. Lee retained 
counsel and entered into plea discussions with the Government. Dur- 
ing the plea process, Lee repeatedly asked his attorney whether he 
would face deportation; his attorney assured him that he would not be 
deported as a result of pleading guilty. Based on that assurance, Lee 
accepted a plea and was sentenced to a year and a day in prison. - Lee 
had in fact pleaded guilty to an “aggravated felony” under the Immigra- 
tion and Nationality Act, 8 U.S. C. §1101(a)(43)(B), so he was, contrary 
to his attorney’s advice, subject to mandatory deportation as a result of 
that plea. See § 1227(a)(2)(A)(iii). When Lee learned of this conse- 
quence, he filed a motion to vacate his conviction and sentence, arguing 
that his attorney had provided constitutionally ineffective assistance. 
At an evidentiary hearing, both Lee and his plea-stage counsel testified 
that “deportation was the determinative issue” to Lee in deciding 
whether to accept a plea, and Lee’s counsel acknowledged that although 
Lee’s defense to the charge was weak, if he had known Lee would be 
deported upon pleading guilty, he would have advised him to go to trial. 
A Magistrate Judge recommended that Lee’s plea be set aside and his 
conviction vacated. The District Court, however, denied relief, and the 
Sixth Circuit affirmed. Applying the two-part test for ineffective as- 
sistance claims from Strickland v. Washington, 466 U.S. 668, the Sixth 
Circuit concluded that, while the Government conceded that Lee’s coun- 
sel had performed deficiently, Lee could not show that he was prejudiced 
by his attorney’s erroneous advice. 


Held: Lee has demonstrated that he was prejudiced by his counsel’s erro- 
neous advice. Pp. 863-371. 
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(a) When a defendant claims that his counsel’s deficient performance 
deprived him of a trial by causing him to accept a plea, the defendant 
can show prejudice by demonstrating a “reasonable probability that, but 
for counsel’s errors, he would not have pleaded guilty and would have 
insisted on going to trial.” Hill v. Lockhart, 474 U.S. 52, 59. 

Lee contends that he can make this showing because he never would 
have accepted a guilty plea had he known the result would be deporta- 
tion. The Government contends that Lee cannot show prejudice from 
accepting a plea where his only hope at trial was that something unex- 
pected and unpredictable might occur that would lead to acquittal. 
Pp. 364-366. 

(b) The Government makes two errors in urging the adoption of a per 
se rule that a defendant with no viable defense cannot show prejudice 
from the denial of his right to trial. First, it forgets that categorical 
rules are ill suited to an inquiry that demands a “case-by-case examina- 
tion” of the “totality of the evidence.” Williams v. Taylor, 529 U.S. 
362, 391 (internal quotation marks omitted); Strickland, 466 U.S., at 
695. More fundamentally, it overlooks that the Hill v. Lockhart inquiry 
focuses on a defendant’s decisionmaking, which may not turn solely on 
the likelihood of conviction after trial. 

The decision whether to. plead guilty also involves assessing the re- 
spective consequences of a conviction after trial and by plea. See INS 
v. St. Cyr, 533 U.S. 289, 322-323. When those consequences are, from 
the defendant’s perspective, similarly dire, even the smallest chance of 
success at trial may look attractive. For Lee, deportation after some 
time in prison was not meaningfully different from deportation after 
somewhat less time; he says he accordingly would have rejected any 
plea leading to deportation in favor of throwing a “Hail Mary” at trial. 
Pointing to Strickland, the Government urges that “[a] defendant has 
no entitlement to the luck of a lawless decisionmaker.” 466 U.S., at 
695. That statement, however, was made in the context of discussing 
the presumption of reliability applied to judicial proceedings, which has 
no place where, as here, a defendant was deprived of a proceeding alto- 
gether. When the inquiry is focused on what an individual defendant 
would have done, the possibility of even a highly improbable result may 
be pertinent to the extent it would have affected the defendant’s deci- 
sionmaking. Pp. 366-368. 

(c) Courts should not upset a plea solely because of post hoc asser- 
tions from a defendant about how he would have pleaded but for his 
attorney’s deficiencies. Rather, they should look to contemporaneous 
evidence to substantiate a defendant’s expressed preferences. In the 
unusual circumstances of this case, Lee has adequately demonstrated a 
reasonable probability that he would have rejected the plea had he 
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known that it would lead to mandatory deportation: Both Lee and his 
attorney testified that “deportation was the determinative issue” to Lee; 
his responses during his plea colloquy confirmed the importance he 
placed on deportation; and he had strong connections to the United 
States, while he had no ties to South Korea. 

The Government argues that Lee cannot “convince the court that a 
decision to reject the plea bargain would have been rational under the 
circumstances,” Padilla v. Kentucky, 559 U.S. 356, 372, since deporta- 
tion would almost certainly result from a trial. Unlike the Govern- 
ment, this Court cannot say that it would be irrational for someone in 
Lee’s position to risk additional prison time in exchange for holding on 
to some chance of avoiding deportation. Pp. 368-371. 

825 F. 3d 311, reversed and remanded. 


ROBERTS, C. J., delivered the opinion of the Court, in which KENNEDY, 
GINSBURG, BREYER, SOTOMAYOR, and KAGAN, JJ., joined. THOMAS, J., 
filed a dissenting opinion, in which ALITO, J., joined except as to Part I, 
post, p. 371. GORSUCH, J., took no part in the consideration or decision of 
the case. 


John J. Bursch argued the cause for petitioner. With him 
on the briefs were Patrick McNally, Matthew T. Nelson, and 
Gaétan Gerville-Réache. 

Eric J. Feigin argued the cause for the United States. 
With him on the brief were Acting Solicitor General Fran- 
cisco, Acting Assistant Attorney General Blanco, Deputy 
Solicitor General Dreeben, and Francesco Valentini.* 


*Briefs of amici curiae urging reversal were filed for the American Bar 
Association by Linda A. Klein, Paul M. Thompson, and A. Marisa Chun; 
for Asian Americans Advancing JusticelAAJC et al. by Mark C. Fleming 
and Cecelia Chang; for the Cato Institute by Mitchell A. Mosvick, Ilya 
Shapiro, and Timothy Lynch; for the Constitutional Accountability Center 
by Elizabeth B. Wydra, Brianne J. Gorod, and Brian R. Frazelle; for the 
Immigrant Defense Project et al. by Ira J. Kurzban and Jenny Roberts; 
and for the National Association of Criminal Defense Lawyers by Jeffrey 
T. Green, Barbara E. Bergman, and Sarah O’Rourke Schrup. 

A brief of amici curiae urging affirmance was filed for the State of 
Alabama et al. by Steven T. Marshall, Attorney General of Alabama, An- 
drew L. Brasher, Solicitor General, and Lawra E. Howell, Assistant Attor- 
ney General, and by the Attorneys General for their respective States as 
follows: Mark Brnovich of Arizona, Leslie Rutledge of Arkansas, Pamela 
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CHIEF JUSTICE ROBERTS delivered the opinion of the 
Court. 


Petitioner Jae Lee was indicted on one count of possessing 
ecstasy with intent to distribute. Although he has lived in 
this country for most of his life, Lee is not a United States 
citizen, and he feared that a criminal conviction might affect 
his status as a lawful permanent resident. His attorney as- 
sured him there was nothing to worry about—the Govern- 
ment would not deport him if he pleaded guilty. So Lee, 
who had no real defense to the charge, opted to accept a plea 
that carried a lesser prison sentence than he would have 
faced at trial. 

Lee’s attorney was wrong: The conviction meant that Lee 
was subject to mandatory deportation from this country. 
Lee seeks to vacate his conviction on the ground that, in 
accepting the plea, he received ineffective assistance of coun- 
sel in violation of the Sixth Amendment. Everyone agrees 
that Lee received objectively unreasonable representation. 
The question presented is whether he can show he was prej- 
udiced as a result. 

I 


Jae Lee moved to the United States from South Korea in 
1982. He was 18 at the time. His parents settled the fam- 
ily in New York City, where they opened a small coffee shop. 
After graduating from a business high school in Manhattan, 
Lee set out on his own to Memphis, Tennessee, where he 
started working at arestaurant. After three years, Lee de- 
cided to try his hand at running a business. With some as- 
sistance from his family, Lee opened the Mandarin Palace 


Jo Bondi of Florida, Chris Carr of Georgia, Lawrence G. Wasden of Idaho, 
Curtis T. Hill, Jr., of Indiana, Derek Schmidt of Kansas, Jeff Landry of 
Louisiana, Bill Schwette of Michigan, Josh Hawley of Missouri, Timothy 
C. Fox of Montana, Michael DeWine of Ohio, Mike Hunter of Oklahoma, 
Marty J. Jackley of South Dakota, Herbert H. Slatery III of Tennessee, 
Ken Paxton of Texas, Patrick Morrisey of West Virginia, Brad D. Schimel 
of Wisconsin, and Peter K. Michael of Wyoming. 
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Chinese Restaurant in a Memphis suburb. The Mandarin 
was a success, and Lee eventually opened a second restau- 
rant nearby. In the 35 years he has spent in the country, 
Lee has never returned to South Korea. He did not become 
a United States citizen, living instead as a lawful perma- 
nent resident. 

At the same time he was running his lawful businesses, 
Lee also engaged in some illegitimate activity. In 2008, a 
confidential informant told federal officials that Lee had sold 
the informant approximately 200 ecstasy pills and two 
ounces of hydroponic marijuana over the course of eight 
years. The officials obtained a search warrant for Lee’s 
house, where they found 88 ecstasy pills, three Valium tab- 
lets, $32,432 in cash, and a loaded rifle. Lee admitted that 
the drugs were his and that he had given ecstasy to his 
friends. 

A grand jury indicted Lee on one count of possessing ec- 
stasy with intent to distribute in violation of 21.U.S.C. 
§841(a)(1). Lee retained an attorney and entered into plea 
discussions with the Government. The attorney advised 
Lee that going to trial was “very risky” and that, if he 
pleaded guilty, he would receive a lighter sentence than he 
would if convicted at trial. App. 167. Lee informed his at- 
torney of his noncitizen status and repeatedly asked him 
whether he would face deportation as a result of the criminal 
proceedings. The attorney told Lee that he would not be 
deported as a result of pleading guilty. Lee v. United States, 
825 F. 3d 311, 318 (CA6 2016). Based on that assurance, Lee 
accepted the plea and the District Court sentenced him to a 
year and a day in prison, though it deferred commencement 
of Lee’s sentence for two months so that Lee could manage 
his restaurants over the holiday season. 

Lee quickly learned, however, that a prison term was not 
the only consequence of his plea. Lee had pleaded guilty 
to what qualifies as an “aggravated felony” under the Immi- 
eration and Nationality Act, and a noncitizen convicted 
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of such an offense is subject to mandatory deportation. 
See 8 U.S.C. §§1101(a)(43)(B), 1227(a)(2)(A)Gii); Calcano- 
Martinez v. INS, 533 U.S. 348, 350, n. 1 (2001). Upon learn- 
ing that he would be deported after serving his sentence, 
Lee filed a motion under 28 U.S. C. $2255 to vacate his con- 
viction and sentence, arguing that his attorney had provided 
constitutionally ineffective assistance. 

At an evidentiary hearing on Lee’s motion, both Lee and 
his plea-stage counsel testified that “deportation was the de- 
terminative issue in Lee’s decision whether to accept the 
plea.” Report and Recommendation in No. 2:10—cv—02698 
(WD Tenn.), pp. 6-7 (Report and Recommendation). In fact, 
Lee explained, his attorney became “pretty upset because 
every time something comes up I always ask about immigra- 
tion status,” and the lawyer “always said why [are you] wor- 
rying about something that you don’t need to worry about.” 
App. 170. According to Lee, the lawyer assured him that if 
deportation was not in the plea agreement, “the government 
cannot deport you.” Jbid. Lee’s attorney testified that he 
thought Lee’s case was a “bad case to try” because Lee’s 
defense to the charge was weak. Id., at 218-219. The at- 
torney nonetheless acknowledged that if he had known Lee 
would be deported upon pleading guilty, he would have ad- 
vised him to go to trial. Jd., at 236, 244. Based on the 
hearing testimony, a Magistrate Judge recommended that 
Lee’s plea be set aside and his conviction vacated because he 
had received ineffective assistance of counsel. 

The District Court, however, denied relief. Applying our 
two-part test for ineffective assistance claims from Strick- 
land v. Washington, 466 U.S. 668 (1984), the District Court 
concluded that Lee’s counsel had performed deficiently by 
giving improper advice about the deportation consequences 
of the plea. But, “[iJn light of the overwhelming evidence 
of Lee’s guilt,” Lee “would have almost certainly” been 
found guilty and received “a significantly longer prison sen- 
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tence, and subsequent deportation,” had he gone to trial. 
Order in No. 2:10—cv—02698 (WD Tenn.), p. 25 (Order). Lee 
therefore could not show he was prejudiced by his attorney’s 
erroneous advice. Viewing its resolution of the issue as de- 
batable among jurists of reason, the District Court granted 
a certificate of appealability. 

The Court of Appeals for the Sixth Circuit affirmed the 
denial of relief. On appeal, the Government conceded that 
the performance of Lee’s attorney had been deficient. To 
establish that he was prejudiced by that deficient perform- 
ance, the court explained, Lee was required to show “a rea- 
sonable probability that, but for counsel’s errors, he would 
not have pleaded guilty and would have insisted on going to 
trial.” 825 F. 3d, at 318 (quoting Hill v. Lockhart, 474 U.S. 
52, 59 (1985); internal quotation marks omitted). Lee had 
“no bona fide defense, not even a weak one,” so he “stood to 
gain nothing from going to trial but more prison time.” 825 
F. 3d, at. 313, 316. _ Relying on Circuit, precedent holding that 
“no rational defendant charged with a deportable offense and 
facing overwhelming evidence of guilt would proceed to trial 
rather than take a plea deal with a shorter prison sentence,” 
the Court of Appeals concluded that Lee could not show 
prejudice. Jd., at 314 (internal quotation marks omitted). 
We granted certiorari. 580 U.S. 1039 (2016). 


II 


The Sixth Amendment guarantees a defendant the effec- 
tive assistance of counsel at “critical stages of a criminal pro- 
ceeding,” including when he enters a guilty plea. Lafler v. 
Cooper, 566 U.S. 156, 165 (2012); Hill, 474 U.S., at 58. To 
demonstrate that counsel was constitutionally ineffective, a 
defendant must show that counsel’s representation “fell 
below an objective standard of reasonableness” and that he 
was prejudiced as a result. Strickland, 466 U.S., at 688, 
692. The first requirement is not at issue in today’s case: 
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The Government concedes that Lee’s plea-stage counsel pro- 
vided inadequate representation when he assured Lee that 
he would not be deported if he pleaded guilty. Brief for 
United States 15. The question is whether Lee can show he 
was prejudiced by that erroneous advice. 


A 


A claim of ineffective assistance of counsel will often in- 
volve a claim of attorney error “during the course of a legal 
proceeding”—for example, that counsel failed to raise an ob- 
jection at trial or to present an argument on appeal. Roe v. 
Flores-Ortega, 528 U.S. 470, 481 (2000). A defendant rais- 
ing such a claim can demonstrate prejudice by showing “a 
reasonable probability that, but for counsel’s unprofessional 
errors, the result of the proceeding would have been differ- 
ent.” Id., at 482 (quoting Strickland, 466 U. S., at 694; inter- 
nal quotation marks omitted). 

But in this case counsel’s “deficient performance arguably 
led not to a judicial proceeding of disputed reliability, but 
rather to the forfeiture of a proceeding itself.” Flores- 
Ortega, 528 U.S., at 488. When a defendant alleges his 
counsel’s deficient performance led him to accept a guilty 
plea rather than go to trial, we do not ask whether, had he 
gone to trial, the result of that trial “would have been differ- 
ent” than the result of the plea bargain. That is because, 
while we ordinarily “apply a strong presumption of reliabil- 
ity to judicial proceedings,” “we cannot accord” any such pre- 
sumption “to judicial proceedings that never took place.” 
Id., at 482-483 (internal quotation marks omitted). 

We instead consider whether the defendant was preju- 
diced by the “denial of the entire judicial proceeding .. . to 
which he had a right.” Jd., at 483. As we held in Hill v. 
Lockhart, when a defendant claims that his counsel’s defi- 
cient performance deprived him of a trial by causing him to 
accept a plea, the defendant can show prejudice by demon- 
strating a “reasonable probability that, but for counsel’s er- 
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rors, he would not have pleaded guilty and would have in- 
sisted on going to trial.” 474 U.S., at 59. 

The dissent contends that a defendant must also show that 
he would have been better off going to trial. That is true 
when the defendant’s decision about going to trial turns on 
his prospects of success and those are affected by the attor- 
ney’s error—for instance, where a defendant alleges that his 
lawyer should have but did not seek to suppress an improp- 
erly obtained confession. Premo v. Moore, 562 U.S. 115, 118 
(2011); cf., e.g., Hill, 474 U.S., at 59 discussing failure to 
investigate potentially exculpatory evidence). 

Not all errors, however, are of that sort. Here Lee knew, 
correctly, that his prospects of acquittal at trial were grim, 
and his attorney’s error had nothing to do with that. The 
error was instead one that affected Lee’s understanding of 
the consequences of pleading guilty. The Court confronted 
precisely this kind of error in Hill. See id., at 60 (“the 
claimed error of counsel is erroneous. advice as) to. eligibility 
for parole”). Rather than asking how a hypothetical trial 
would have played out absent the error, the Court consid- 
ered whether there was an adequate showing that the de- 
fendant, properly advised, would have opted to go to trial. 
The Court rejected the defendant’s claim because he had “al- 
leged no special circumstances that might support the con- 
clusion that he placed particular emphasis on his parole eligi- 
bility in deciding whether or not to plead guilty.” Ibid.1 


1 The dissent also relies heavily on Missouri v. Frye, 566 U.S. 134 (2012), 
and Lafler v. Cooper, 566 U.S. 156 (2012). Those cases involved defend- 
ants who alleged that, but for their attorney’s incompetence, they would 
have accepted a plea deal—not, as here and as in Hill, that they would 
have rejected a plea. In both Frye and Lafler, the Court highlighted this 
difference: Immediately following the sentence that the dissent plucks 
from Frye, post, at 377-378 (opinion of THOMAS, J.), the Court explained 
that its “application of Strickland to the instances of an uncommunicated, 
lapsed plea does nothing to alter the standard laid out in Hill.” 566U.S., 
at 148 (“Hill was correctly decided and applies in the context in which it 
arose”). Lafler, decided the same day as Frye, reiterated that “[iJn contrast 
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Lee, on the other hand, argues he can establish prejudice 
under Hill because he never would have accepted a guilty 
plea had he known that he would be deported as a result. 
Lee insists he would have gambled on trial, risking more jail 
time for whatever small chance there might be of an acquit- 
tal that would let him remain in the United States.2 The 
Government responds that, since Lee had no viable defense 
at trial, he would almost certainly have lost and found him- 
self still subject to deportation, with a lengthier prison sen- 
tence to boot. Lee, the Government contends, cannot show 
prejudice from accepting a plea where his only hope at trial 
was that something unexpected and unpredictable might 
occur that would lead to an acquittal. 


B 


The Government asks that we, like the Court of Appeals 
below, adopt a per se rule that a defendant with no viable 
defense cannot show prejudice from the denial of his right 
to trial. Brief for United States 26. As a general matter, 
it makes sense that a defendant who has no realistic defense 
to a charge supported by sufficient evidence will be unable 
to carry his burden of showing prejudice from accepting a 


to Hill, here the ineffective advice led not to an offer’s acceptance but to 
its rejection.” 566 U.S., at 163. Frye and Lafler articulated a different 
way to show prejudice, suited to the context of pleas not accepted, not an 
additional element to the Hill inquiry. See Frye, 566 U.S., at 148 (“Hill 
does not .. . provide the sole means for demonstrating prejudice arising 
from the deficient performance of counsel during plea negotiations”). 
Contrary to the dissent’s assertion, post, at 379, we do not depart from 
Strickland’s requirement of prejudice. The issue is how the required 
prejudice may be shown. 

2 Lee also argues that he can show prejudice because, had his attorney 
advised him that he would be deported if he accepted the Government’s 
plea offer, he would have bargained for a plea deal that did not result in 
certain deportation. Given our conclusion that Lee can show prejudice 
based on the reasonable probability that he would have gone to trial, we 
need not reach this argument. 
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guilty plea. But in elevating this general proposition to a 
per se rule, the Government makes two errors. First, it for- 
gets that categorical rules are ill suited to an inquiry that 
we have emphasized demands a “case-by-case examination” 
of the “totality of the evidence.” Williams v. Taylor, 529 
U.S. 362, 391 (2000) (internal quotation marks omitted); 
Strickland, 466 U.S., at 695. And, more fundamentally, the 
Government overlooks that the inquiry we prescribed in Hill 
v. Lockhart focuses on a defendant’s decisionmaking, which 
may not turn solely on the likelihood of conviction after trial. 

A defendant without any viable defense will be highly 
likely to lose at trial. And a defendant facing such long odds 
will rarely be able to show prejudice from accepting a guilty 
plea that offers him a better resolution than would be likely 
after trial. But that is not because the prejudice inquiry in 
this context looks to the probability of a conviction for its 
own sake. It is instead because defendants obviously weigh 
their prospects at trial in deciding whether to accept a plea. 
See Hill, 474 U.S., at 59. Where a defendant has no plausi- 
ble chance of an acquittal at trial, it is highly likely that he 
will accept a plea if the Government offers one. 

But common sense (not to mention our precedent) recog- 
nizes that there is more to consider than simply the likeli- 
hood of success at trial. The decision whether to plead 
guilty also involves assessing the respective consequences of 
a conviction after trial and by plea. See INS v. St. Cyr, 533 
U.S. 289, 322-323 (2001). When those consequences are, 
from the defendant’s perspective, similarly dire, even the 
smallest chance of success at trial may look attractive. For 
example, a defendant with no realistic defense to a charge 
carrying a 20-year sentence may nevertheless choose trial, if 
the prosecution’s plea offer is 18 years. Here Lee alleges 
that avoiding deportation was the determinative factor for 
him; deportation after some time in prison was not meaning- 
fully different from deportation after somewhat less time. 
He says he accordingly would have rejected any plea leading 
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to deportation—even if it shaved off prison time—in favor 
of throwing a “Hail Mary” at trial. 

The Government urges that, in such circumstances, the 
possibility of an acquittal after trial is “irrelevant to the 
prejudice inquiry,” pointing to our statement in Strickland 
that “[a] defendant has no entitlement to the luck of a lawless 
decisionmaker.” 466 U.S., at 695. That statement, how- 
ever, was made in the context of discussing the presumption 
of reliability we apply to judicial proceedings. As we have 
explained, that presumption has no place where, as here, a 
defendant was deprived of a proceeding altogether. Flores- 
Ortega, 528 U.S., at 483. In a presumptively reliable pro- 
ceeding, “the possibility of arbitrariness, whimsy, caprice, 
‘nullification,’ and the like” must by definition be ignored. 
Strickland, 466 U.S., at 695. But where we are instead ask- 
ing what an individual defendant would have done, the possi- 
bility of even a highly improbable result may be pertinent to 
the extent it would have affected his decisionmaking.* 


C 


“Surmounting Strickland’s high bar is never an easy 
task,” Padilla v. Kentucky, 559 U.S. 356, 371 (2010), and the 
strong societal interest in finality has “special force with re- 


3The dissent makes much of the fact that Hill v. Lockhart, 474 U.S. 
52 (1985), also noted that courts should ignore the “idiosyncrasies of the 
particular decisionmaker.” Post, at 377-378 (quoting Hill, 474 U.S., at 
60; internal quotation marks omitted). But Hill made this statement in 
discussing how courts should analyze “predictions of the outcome at a pos- 
sible trial.” Jd., at 59-60. As we have explained, assessing the effect of 
some types of attorney errors on defendants’ decisionmaking involves such 
predictions: Where an attorney error allegedly affects how a trial would 
have played out, we analyze that error’s effects on a defendant’s decision- 
making by making a prediction of the likely trial outcome. But, as Hill 
recognized, such predictions will not always be “necessary.” Id., at 60. 
Such a prediction is neither necessary nor appropriate where, as here, the 
error is one that is not alleged to be pertinent to a trial outcome, but is 
instead alleged to have affected a defendant’s understanding of the conse- 
quences of his guilty plea. 
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spect to convictions based on guilty pleas,” United States 
v. Timmreck, 441 U.S. 780, 784 (1979). Courts should not 
upset a plea solely because of post hoc assertions from a de- 
fendant about how he would have pleaded but for his attor- 
ney’s deficiencies. Judges should instead look to contempo- 
raneous evidence to substantiate a defendant’s expressed 
preferences. 

In the unusual circumstances of this case, we conclude that 
Lee has adequately demonstrated a reasonable probability 
that he would have rejected the plea had he known that it 
would lead to mandatory deportation. There is no question 
that “deportation was the determinative issue in Lee’s deci- 
sion whether to accept the plea deal.” Report and Recom- 
mendation, at 6-7; see also Order, at 14 (noting Government 
did not dispute testimony to this effect). Lee asked his at- 
torney repeatedly whether there was any risk of deportation 
from the proceedings, and both Lee and his attorney testified 
at the evidentiary hearing below that Lee would have gone 
to trial if he had known about the deportation consequences. 
See Report and Recommendation, at 12 (noting “the undis- 
puted fact that had Lee at all been aware that deportation 
was possible as a result of his guilty plea, he would . . . not 
have pled guilty”), adopted in relevant part in Order, at 15. 

Lee demonstrated as much at his plea colloquy: When the 
judge warned him that a conviction “could result in your 
being deported,” and asked “[dloes that at all affect your 
decision about whether you want to plead guilty or not,” Lee 
answered “Yes, Your Honor.” App. 103. When the judge 
inquired “[hlow does it affect your decision,” Lee responded 
“T don’t understand,” and turned to his attorney for advice. 
Ibid. Only when Lee’s counsel assured him that the judge’s 
statement was a “standard warning” was Lee willing to pro- 
ceed to plead guilty. Id., at 210.4 


“Several courts have noted that a judge’s warnings at a plea colloquy 
may undermine a claim that the defendant was prejudiced by his attor- 
ney’s misadvice. See, e. g., United States v. Newman, 805 F. 3d 1143, 1147 
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There is no reason to doubt the paramount importance Lee 
placed on avoiding deportation. Deportation is always “a 
particularly severe penalty,” Padilla, 559 U.S., at 365 (inter- 
nal quotation marks omitted), and we have “recognized that 
‘preserving the client’s right to remain in the United States 
may be more important to the client than any potential jail 
sentence,’” id., at 868 (quoting St. Cyr, 5383 U.S., at 322; al- 
teration and some internal quotation marks omitted); see 
also Padilla, 559 U.S., at 364 (“[D]eportation is an integral 
part—indeed, sometimes the most important part—of the 
penalty that may be imposed on noncitizen defendants who 
plead guilty to specified crimes.” (footnote omitted)). At the 
time of his plea, Lee had lived in the United States for nearly 
three decades, had established two businesses in Tennessee, 
and was the only family member in the United States who 
could care for his elderly parents—both naturalized Ameri- 
can citizens. In contrast to these strong connections to the 
United States, there is no indication that he had any ties to 
South Korea; he had never returned there since leaving as 
a child. 

The Government argues, however, that under Padilla v. 
Kentucky, a defendant “must convince the court that a deci- 
sion to reject the plea bargain would have been rational 
under the circumstances.” JId., at 372. The Government 
contends that Lee cannot make that showing because he was 
going to be deported either way; going to trial would only 
result in a longer sentence before that inevitable conse- 
quence. See Brief for United States 18, 21-23. 


(CADC 2015); United States v. Kayode, 777 F. 3d 719, 728-729 (CA5 2014); 
United States v. Akinsade, 686 F. 3d 248, 253 (CA4 2012); Boyd v. Yukins, 
99 Fed. Appx. 699, 705 (CA6 2004). The present case involves a claim of 
ineffectiveness of counsel extending to advice specifically undermining the 
judge’s warnings themselves, which the defendant contemporaneously 
stated on the record he did not understand. There has been no sugges- 
tion here that the sentencing judge’s statements at the plea colloquy cured 
any prejudice from the erroneous advice of Lee’s counsel. 
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We cannot agree that it would be irrational for a defendant 
in Lee’s position to reject the plea offer in favor of trial. 
But for his attorney’s incompetence, Lee would have known 
that accepting the plea agreement would certainly lead to 
deportation. Going to trial? Almost certainly. If depor- 
tation were the “determinative issue” for an individual in 
plea discussions, as it was for Lee; if that individual had 
strong connections to this country and no other, as did Lee; 
and if the consequences of taking a chance at trial were not 
markedly harsher than pleading, as in this case, that “al- 
most” could make all the difference. Balanced against hold- 
ing on to some chance of avoiding deportation was a year or 
two more of prison time. See 7d., at 6. Not everyone in 
Lee’s position would make the choice to reject the plea. But 
we cannot say it would be irrational to do so. 

Lee’s claim that he would not have accepted a plea had he 
known it would lead to deportation is backed by substantial 
and uncontroverted evidence. Accordingly we conclude Lee 
has demonstrated a “reasonable probability that, but for [his] 
counsel’s errors, he would not have pleaded guilty and would 
have insisted on going to trial.” Hill, 474 U.S., at 59. 


ok ok 2k 


The judgment of the United States Court of Appeals for 
the Sixth Circuit is reversed, and the case is remanded for 
further proceedings consistent with this opinion. 


It is so ordered. 


JUSTICE GORSUCH took no part in the consideration or de- 
cision of this case. 


JUSTICE THOMAS, with whom JUSTICE ALITO joins except 
for Part I, dissenting. 

The Court today holds that a defendant can undo a guilty 
plea, well after sentencing and in the face of overwhelming 
evidence of guilt, because he would have chosen to pursue a 
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defense at trial with no reasonable chance of success if his 
attorney had properly advised him of the immigration conse- 
quences of his plea. Neither the Sixth Amendment nor this 
Court’s precedents support that conclusion. I respectfully 
dissent. 

I 


As an initial matter, I remain of the view that the Sixth 
Amendment to the Constitution does not “requir[e] counsel 
to provide accurate advice concerning the potential removal 
consequences of a guilty plea.” Padilla v. Kentucky, 559 
U.S. 356, 388 (2010) (Scalia, J., joined by THOMAS, J., dissent- 
ing). I would therefore affirm the Court of Appeals on the 
ground that the Sixth Amendment does not apply to the al- 
legedly ineffective assistance in this case. 


II 


Because the Court today announces a novel standard for 
prejudice at the plea stage, I further dissent on the separate 
ground that its standard does not follow from our precedents. 


A 


The Court and both of the parties agree that the prejudice 
inquiry in this context is governed by Strickland v. Wash- 
ington, 466 U.S. 668 (1984). See ante, at 363-364; Brief for 
Petitioner 16; Brief for United States 15. The Court in 
Strickland held that a defendant may establish a claim of 
ineffective assistance of counsel by showing that his “coun- 
sel’s representation fell below an objective standard of rea- 
sonableness” and, as relevant here, that the representation 
prejudiced the defendant by “actually ha[ving] an adverse 
effect on the defense.” 466 U.S., at 688, 693. 

To establish prejudice under Strickland, a defendant must 
show a “reasonable probability that, but for counsel’s unpro- 
fessional errors, the result of the proceeding would have 
been different.” Jd., at 694. Strickland made clear that 
the “result of the proceeding” refers to the outcome of the 
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defendant’s criminal prosecution as a whole. It defined 
“reasonable probability” as “a probability sufficient to under- 
mine confidence in the outcome.” Ibid. (emphasis added). 
And it explained that “[aln error by counsel . . . does not 
warrant setting aside the judgment of a criminal proceeding 
if the error had no effect on the judgment.” Id., at 691 (em- 
phasis added). 

The parties agree that this inquiry assumes an “objective” 
decisionmaker. Brief for Petitioner 17; Brief for United 
States 17. That conclusion also follows directly from Strick- 
land. According to Strickland, the “assessment of the like- 
lihood of a result more favorable to the defendant must 
exclude the possibility of arbitrariness, whimsy, caprice, 
‘nullification,’ and the like.” 466 U.S., at 695. It does not 
depend on subjective factors such as “the idiosyncrasies of 
the particular decisionmaker,” including the decisionmaker’s 
“unusual propensities toward harshness or leniency.” bid. 
These factors are flatly “irrelevant tothe prejudice inquiry.” 
Ibid. In other words, “[a] defendant has no entitlement to 
the luck of a lawless decisionmaker.” Jbid. Instead, “[t]he 
assessment of prejudice should proceed on the assumption 
that the decisionmaker is reasonably, conscientiously, and im- 
partially applying the standards that govern the decision.” 
Ibid. 

When the Court extended the right to effective counsel to 
the plea stage, see Hill v. Lockhart, 474 U.S. 52 (1985), it 
held that “the same two-part standard” from Strickland ap- 
plies. 474 U.S., at 57 (repeating Strickland’s teaching that 
even an unreasonable error by counsel “‘does not warrant 
setting aside the judgment’” so long as the error “‘had no 
effect on the judgment’” (quoting 466 U.S., at 691)). To be 
sure, the Court said—and the majority today emphasizes— 
that a defendant asserting an ineffectiveness claim at the 
plea stage “must show that there is a reasonable probability 
that, but for counsel’s errors, he would not have pleaded 
guilty and would have insisted on going to trial.” 474 U.S., 
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at 59. But that requirement merely reflects the reality that 
a defendant cannot show that the outcome of his case would 
have been different if he would have accepted his current 
plea anyway.* In other words, the defendant’s ability to 
show that he would have gone to trial is necessary, but not 
sufficient, to establish prejudice. 

The Hill Court went on to explain that Strickland’s two- 
part test applies the same way in the plea context as in other 
contexts. In particular, the “assessment” will primarily 
turn on “a prediction whether,” in the absence of counsel’s 
error, “the evidence” of the defendant’s innocence or guilt 
“likely would have changed the outcome” of the proceeding. 
474 U.S., at 59. Thus, a defendant cannot show prejudice 
where it is “‘inconceivable’” not only that he would have 
gone to trial, but also “‘that if he had done so he either 
would have been acquitted or, if convicted, would neverthe- 
less have been given a shorter sentence than he actually re- 
ceived.’” Tbid.(quoting Evans v..Meyer, 742.F. 2d 371, 375 
(CAT 1984); emphasis added). In sum, the proper inquiry 
requires a defendant to show both that he would have re- 
jected his plea and gone to trial and that he would likely 
have obtained a more favorable result in the end. 

To the extent Hill was ambiguous about the standard, 
our precedents applying it confirm this interpretation. In 
Premo v. Moore, 562 U.S. 115 (2011), the Court emphasized 
that “strict adherence to the Strickland standard” is “essen- 
tial” when reviewing claims about attorney error “at the plea 
bargain stage.” IJd., at 125. In that case, the defendant 
argued that his counsel was constitutionally ineffective 
because he had failed to seek suppression of his confession 


*It is not enough for a defendant to show that he would have obtained a 
better plea agreement. “[A] defendant has no right to be offered a plea,” 
Missouri v. Frye, 566 U.S. 134, 148 (2012); Lafler v. Cooper, 566 U.S. 156, 
168 (2012), and this Court has never concluded that a defendant could 
show a “reasonable probability” of a different result based on a purely 
hypothetical plea offer subject to absolute executive discretion. 
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before he pleaded no contest. In analyzing the prejudice 
issue, the Court did not focus solely on whether the suppres- 
sion hearing would have turned out differently, or whether 
the defendant would have chosen to go to trial. It focused 
as well on the weight of the evidence against the defendant 
and the fact that he likely would not have obtained a more 
favorable result at trial, regardless of whether he succeeded 
at the suppression hearing. See id., at 129 (describing the 
State’s case as “formidable” and observing that “[t]he bar- 
gain counsel struck” in the plea agreement was “a favorable 
one” to the defendant compared to what might have hap- 
pened at trial). 

The Court in Missouri v. Frye, 566 U.S. 134 (2012), took 
a similar approach. In that case, the Court extended Hill 
to hold that counsel could be constitutionally ineffective for 
failing to communicate a plea deal to a defendant. 566 U.S., 
at 145. The Court emphasized that, in addition to showing 
a reasonable probability that the defendant “would have ac- 
cepted the earlier plea offer,” it is also “necessary” to show 
a “reasonable probability that the end result of the criminal 
process would have been more favorable by reason of a plea 
to a lesser charge or a sentence of less prison time.” Id., at 
147; see also zd., at 150 (the defendant “must show not only 
a reasonable probability that he would have accepted the 
lapsed plea but also a reasonable probability that the prose- 
cution would have adhered to the agreement and that it 
would have been accepted by the trial court” (emphasis 
added)). In short, the Court did not focus solely on whether 
the defendant would have accepted the plea. It instead re- 
quired the defendant to show that the ultimate outcome 
would have been different. 

Finally, the Court’s decision in Lafler v. Cooper, 566 U.S. 
156 (2012), is to the same effect. In that case, the Court 
concluded that counsel may be constitutionally ineffective by 
causing a defendant to reject a plea deal he should have ac- 
cepted. IJd., at 164. The Court again emphasized that the 
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prejudice inquiry requires a showing that the criminal prose- 
cution would ultimately have ended differently for the de- 
fendant—not merely that the defendant would have accepted 
the deal. The Court stated that the defendant in those cir- 
cumstances “must show” a reasonable probability that “the 
conviction or sentence, or both, under the offer’s terms would 
have been less severe than under the judgment and sentence 
that in fact were imposed.” Ibid. 

These precedents are consistent with our cases governing 
the right to effective assistance of counsel in other contexts. 
This Court has held that the right to effective counsel applies 
to all “critical stages of the criminal proceedings.” Montejo 
v. Lowisiana, 556 U.S. 778, 786 (2009) Gnternal quotation 
marks omitted). Those stages include not only “the entry 
of a guilty plea,” but also “arraignments, postindictment in- 
terrogations, [and] postindictment lineups.” Frye, supra, at 
140 (citing cases). In those circumstances, the Court has not 
held that the prejudice inquiry focuses on whether that stage 
of the proceeding would have ended differently. It instead 
has made clear that the prejudice inquiry is the same as in 
Strickland, which requires a defendant to establish that he 
would have been better off in the end had his counsel not 
erred. See 466 U.S., at 694. 


B 


The majority misapplies this Court’s precedents when it 
concludes that a defendant may establish prejudice by show- 
ing only that “he would not have pleaded guilty and would 
have insisted on going to trial,” without showing that “the 
result of that trial would have been different than the result 
of the plea bargain.” Ante, at 364, 365 (internal quotation 
marks omitted). In reaching this conclusion, the Court re- 
lies almost exclusively on the single line from Hill that “the 
defendant must show that there is a reasonable probability 
that, but for counsel’s errors, he would not have pleaded 
guilty and would have insisted on going to trial.” 474 U.S., 
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at 59. For the reasons explained above, that sentence pre- 
scribes the threshold showing a defendant must make to es- 
tablish Strickland prejudice where a defendant has accepted 
a guilty plea. In Hill, the Court concluded that the defend- 
ant had not made that showing, so it rejected his claim. The 
Court did not, however, further hold that a defendant can 
establish prejudice by making that showing alone. 

The majority also relies on a case that arises in a com- 
pletely different context, Roe v. Flores-Ortega, 528 U.S. 470 
(2000). There, the Court considered a defendant’s claim that 
his attorney failed to file a notice of appeal. See id., at 474. 
The Court observed that the lawyer’s failure to file the notice 
of appeal “arguably led not to a judicial proceeding of dis- 
puted reliability,” but instead to “the forfeiture of a proceed- 
ing itself.” IJd., at 483. The Court today observes that peti- 
tioner’s guilty plea meant that he did not go to trial. Ante, 
at 364. Because that trial “‘never took place,’” the Court 
reasons, we cannot “ ‘apply a strong presumption. of reliabil- 
ity’” toit. Ibid. (quoting Flores-Ortega, supra, at 482-483). 
And because the presumption of reliability does not apply, 
we may not depend on Strickland’s statement “that ‘[a] de- 
fendant has no entitlement to the luck of a lawless decision- 
maker.’” Ante, at 368 (quoting 466 U.S., at 695). This 
point is key to the majority’s conclusion that petitioner would 
have chosen to gamble on a trial even though he had no via- 
ble defense. 

The majority’s analysis, however, is directly contrary to 
Hill, which instructed a court undertaking a prejudice anal- 
ysis to apply a presumption of reliability to the hypothetical 
trial that would have occurred had the defendant not pleaded 
guilty. After explaining that a court should engage in a pre- 
dictive inquiry about the likelihood of a defendant securing 
a better result at trial, the Court said: “As we explained in 
Strickland v. Washington, swpra, these predictions of the 
outcome at a possible trial, where necessary, should be made 
objectively, without regard for the ‘idiosyncrasies of the par- 
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ticular decisionmaker.’” 474 U.S., at 59-60 (quoting 466 
U.S., at 695). That quote comes from the same paragraph 
in Strickland as the discussion about the presumption of re- 
liability that attaches to the trial. In other words, Hill in- 
structs that the prejudice inquiry must presume that the 
foregone trial would have been reliable. 

The majority responds that Hill made statements about 
presuming a reliable trial only in “discussing how courts 
should analyze ‘predictions of the outcome at a possible 
trial,’” which “will not always be ‘necessary.’” Ante, at 368, 
n. 3 (quoting Hill, 474 U.S., at 59-60). I agree that such an 
inquiry is not always necessary—it is not necessary where, 
as in Hill, the defendant cannot show at the threshold that 
he would have rejected his plea and chosen to go to trial. 
But that caveat says nothing about the application of the 
presumption of reliability when a defendant can make that 
threshold showing. 

In-any event, the Court in Hill-recognized that guilty 
pleas are themselves generally reliable. Guilty pleas 
“rarely” give rise to the “concern that unfair procedures may 
have resulted in the conviction of an innocent defendant.” 
Id., at 58 (internal quotation marks omitted). That is be- 
cause “a counseled plea of guilty is an admission of factual 
guilt so reliable that, where voluntary and intelligent, it 
quite validly removes the issue of factual guilt from the 
case.” Menna v. New York, 423 U.S. 61, 62, n. 2 (1975) (per 
curiam) (emphasis deleted). Guilty pleas, like completed 
trials, are therefore entitled to the protections against collat- 
eral attack that the Strickland prejudice standard affords. 

Finally, the majority does not dispute that the prejudice 
inquiry in Frye and Lafler focused on whether the defendant 
established a reasonable probability of a different outcome. 
The majority instead distinguishes those cases on the ground 
that they involved a defendant who did not accept a guilty 
plea. See ante, at 365-366, n. 1. According to the majority, 
those cases “articulated a different way to show prejudice, 
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suited to the context of pleas not accepted.” Ante, at 366, 
n. 1. But the Court in Frye and Lafler (and Hill, for that 
matter) did not purport to establish a “different” test for 
prejudice. To the contrary, the Court repeatedly stated 
that it was applying the “same two-part standard” from 
Strickland. Hill, supra, at 57 (emphasis added); accord, 
Frye, 566 U.S., at 140 (“Hill established that claims of inef- 
fective assistance of counsel in the plea bargain context are 
governed by the two-part test set forth in Strickland”); 
Lafler, 566 U.S., at 162-163 (applying Strickland). 

The majority today abandons any pretense of applying 
Strickland to claims of ineffective assistance of counsel that 
arise at the plea stage. It instead concludes that one stand- 
ard applies when a defendant goes to trial (Strickland); 
another standard applies when a defendant accepts a plea 
(Hill); and yet another standard applies when counsel does 
not apprise the defendant of an available plea or when the 
defendant rejects a plea (Frye and Lafler)... That. approach 
leaves little doubt that the Court has “openfed] a whole 
new field of constitutionalized criminal procedure”—“plea- 
bargaining law”’—despite its repeated assurances that it has 
been applying the same Strickland standard all along. 
Lafler, supra, at 175 (Scalia, J., dissenting). In my view, we 
should take the Court’s precedents at their word and con- 
clude that “[a]n error by counsel... does not warrant setting 
aside the judgment of a criminal proceeding if the error had 
no effect on the judgment.” Strickland, 466 U.S., at 691. 


Ill 


Applying the ordinary Strickland standard in this case, I 
do not think a defendant in petitioner’s circumstances could 
show a reasonable probability that the result of his criminal 
proceeding would have been different had he not pleaded 
guilty. Petitioner does not dispute that he possessed large 
quantities of illegal drugs or that the Government had se- 
cured a witness who had purchased the drugs directly from 
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him. In light of this “overwhelming evidence of... guilt,” 
2014 WL 1260888, *15 (WD Tenn., Mar. 20, 2014), the Court 
of Appeals concluded that petitioner had “no bona fide de- 
fense, not even a weak one,” 825 F. 3d 311, 316 (CA6 2016). 
His only chance of succeeding would have been to “thro[w] a 
‘Hail Mary’ at trial.” Ante, at 368. As I have explained, 
however, the Court in Strickland expressly foreclosed rely- 
ing on the possibility of a “Hail Mary” to establish prejudice. 
See supra, at 8372-373. Strickland made clear that the prej- 
udice assessment should “proceed on the assumption that the 
decisionmaker is reasonably, conscientiously, and impartially 
applying the standards that govern the decision.” 466 U.S., 
at 695. 

In the face of overwhelming evidence of guilt and in the 
absence of a bona fide defense, a reasonable court or jury 
applying the law to the facts of this case would find the de- 
fendant guilty. There is no reasonable probability of any 
other verdict.. A defendant in petitioner’s shoes, therefore, 
would have suffered the same deportation consequences re- 
gardless of whether he accepted a plea or went to trial. He 
is thus plainly better off for having accepted his plea: Had 
he gone to trial, he not only would have faced the same de- 
portation consequences, he also likely would have received a 
higher prison sentence. Finding that petitioner has estab- 
lished prejudice in these circumstances turns Strickland on 
its head. 

IV 


The Court’s decision today will have pernicious conse- 
quences for the criminal justice system. This Court has 
shown special solicitude for the plea process, which brings 
“stability” and “certainty” to “the criminal justice system.” 
Premo, 562 U.S., at 182. The Court has warned that “the 
prospect of collateral challenges” threatens to undermine 
these important values. Jbid. And we have explained that 
“[plrosecutors must have assurance that a plea will not be 
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undone years later,” lest they “forgo plea bargains that 
would benefit defendants,” which would be “a result favor- 
able to no one.” Jd., at 125. 

The Court today provides no assurance that plea deals ne- 
gotiated in good faith with guilty defendants will remain 
final. For one thing, the Court’s artificially cabined stand- 
ard for prejudice in the plea context is likely to generate a 
high volume of challenges to existing and future plea agree- 
ments. Under the majority’s standard, defendants bringing 
these challenges will bear a relatively low burden to show 
prejudice. Whereas a defendant asserting an ordinary 
claim of ineffective assistance of counsel must prove that the 
ultimate outcome of his case would have been different, the 
Court today holds that a defendant who pleaded guilty need 
show only that he would have rejected his plea and gone 
to trial. This standard does not appear to be particularly 
demanding, as even a defendant who has only the “smallest 
chance of success at trial”—relying on nothing more than a 
““Hail Mary’”—may be able to satisfy it. Ante, at 367, 368. 
For another, the Court does not limit its holding to immigra- 
tion consequences. Under its rule, so long as a defendant 
alleges that his counsel omitted or misadvised him on a piece 
of information during the plea process that he considered 
of “paramount importance,” ante, at 370, he could allege a 
plausible claim of ineffective assistance of counsel. 

In addition to undermining finality, the Court’s rule will 
impose significant costs on courts and prosecutors. Under 
the Court’s standard, a challenge to a guilty plea will be a 
highly fact-intensive, defendant-specific undertaking. Peti- 
tioner suggests that each claim will “at least” require a 
“hearing to get th[e] facts on the table.” Tr. of Oral Arg. 7. 
Given that more than 90 percent of criminal convictions are 
the result of guilty pleas, Frye, 566 U.S., at 148, the burden 
of holding evidentiary hearings on these claims could be sig- 
nificant. In circumstances where a defendant has admitted 
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his guilt, the evidence against him is overwhelming, and he 
has no bona fide defense strategy, I see no justification for 


imposing these costs. 
* ok *k 


For these reasons, I would affirm the judgment of the 
Court of Appeals. I respectfully dissent. 
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The St. Croix River, which forms part of the boundary between Wisconsin 
and Minnesota, is protected under federal, state, and local law. Peti- 
tioners own two adjacent lots—Lot E and Lot F—along the lower por- 
tion of the river in the town of Troy, Wisconsin. For the area where 
petitioners’ property is located, state and local regulations prevent the 
use or sale of adjacent lots under common ownership as separate build- 
ing sites unless they have at least one acre of land suitable for develop- 
ment. A grandfather clause relaxes this restriction for substandard 
lots which were in separate ownership from adjacent lands on January 
1, 1976, the regulation’s effective date. 

Petitioners’ parents purchased Lots E and F separately in the 1960's, 
and maintained them under separate ownership until transferring Lot 
F to petitioners in 1994 and Lot E to petitioners in 1995. Both lots are 
over one acre in size, but because of their topography they each have 
less than one acre suitable for development. The unification of the lots 
under common ownership therefore implicated the rules barring their 
separate sale or development. Petitioners became interested in selling 
Lot E as part of an improvement plan for the lots, and sought variances 
from the St. Croix County Board of Adjustment. The Board denied the 
request, and the state courts affirmed in relevant part. In particular, 
the State Court of Appeals found that the local ordinance effectively 
merged the lots, so petitioners could only sell or build on the single 
combined lot. 

Petitioners filed suit, alleging that the regulations worked a regula- 
tory taking that deprived them of all, or practically all, of the use of 
Lot E. The County Circuit Court granted summary judgment to the 
State, explaining that petitioners had other options to enjoy and use 
their property, including eliminating the cabin and building a new resi- 
dence on either lot or across both. The court also found that petitioners 
had not been deprived of all economic value of their property, because 
the decrease in market value of the unified lots was less than 10 percent. 
The State Court of Appeals affirmed, holding that the takings analysis 
properly focused on Lots E and F together and that, using that frame- 
work, the merger regulations did not effect a taking. 

Held: The State Court of Appeals was correct to analyze petitioners’ prop- 


erty as a single unit in assessing the effect of the challenged governmen- 
tal action. Pp. 392-406. 
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(a) The Court’s Takings Clause jurisprudence informs the analysis of 
this issue. Pp. 392-397. 

(1) Regulatory takings jurisprudence recognizes that if a “regula- 
tion goes too far it will be recognized as a taking.” Pennsylvania Coal 
Co. v. Mahon, 260 U.S. 393, 415. This area of the law is characterized 
by “ad hoc, factual inquiries, designed to allow careful examination and 
weighing of all the relevant circumstances.” Tahoe-Sierra Preserva- 
tion Council, Inc. v. Tahoe Regional Planning Agency, 535 U.S. 302, 
322 (citation and internal quotation marks omitted). 

The Court has, however, identified two guidelines relevant for deter- 
mining when a government regulation constitutes a taking. First, 
“with certain qualifications . . . a regulation which ‘denies all economi- 
cally beneficial or productive use of land’ will require compensation 
under the Takings Clause.” Palazzolo v. Rhode Island, 533 U.S. 606, 
617 (quoting Lucas v. South Carolina Coastal Council, 505 U.S. 1003, 
1015). Second, a taking may be found based on “a complex of factors,” 
including (1) the economic impact of the regulation on the claimant; 
(2) the extent to which the regulation has interfered with distinct 
investment-backed expectations; and (8) the character of the govern- 
mental action. Palazzolo, supra, at 617 (citing Penn Central Transp. 
Co. v. New York City, 488 U.S. 104, 124), Yet even the complete depri- 
vation of use under Lucas will not require compensation if the chal- 
lenged limitations “inhere . . . in the restrictions that background princi- 
ples of the State’s law of property and nuisance already placed upon 
land ownership.” Lucas, 505 U.S., at 1029. 

A central dynamic of the Court’s regulatory takings jurisprudence 
thus is its flexibility. This is a means to reconcile two competing objec- 
tives central to regulatory takings doctrine: the individual’s right to 
retain the interests and exercise the freedoms at the core of private 
property ownership, cf. id., at 1027, and the government’s power to “ad- 
jus[t] rights for the public good,” Andrus v. Allard, 444 U.S. 51, 65. 
Pp. 392-394. 

(2) This case presents a critical question in determining whether a 
regulatory taking has occurred: What is the proper unit of property 
against which to assess the effect of the challenged governmental ac- 
tion? The Court has not set forth specific guidance on how to identify 
the relevant parcel. However, it has declined to artificially limit the 
parcel to the portion of property targeted by the challenged regulation, 
and has cautioned against viewing property rights under the Takings 
Clause as coextensive with those under state law. Pp. 395-397. 

(b) Courts must consider a number of factors in determining the 
proper denominator of the takings inquiry. Pp. 397-402. 
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(1) The inquiry is objective and should determine whether reason- 
able expectations about property ownership would lead a landowner to 
anticipate that his holdings would be treated as one parcel or as separate 
tracts. First, courts should give substantial weight to the property’s 
treatment, in particular how it is bounded or divided, under state and 
local law. Second, courts must look to the property’s physical charac- 
teristics, including the physical relationship of any distinguishable 
tracts, topography, and the surrounding human and ecological environ- 
ment. Third, courts should assess the property’s value under the chal- 
lenged regulation, with special attention to the effect of burdened land 
on the value of other holdings. Pp. 397-399. 

(2) The formalistic rules for which the State of Wisconsin and peti- 
tioners advocate do not capture the central legal and factual principles 
informing reasonable expectations about property interests. Wisconsin 
would tie the definition of the parcel to state law, but it is also necessary 
to weigh whether the state enactments at issue accord with other indicia 
of reasonable expectations about property. Petitioners urge the Court 
to adopt a presumption that lot lines control, but lot lines are creatures 
of state law, which can be overridden by the State in the reasonable 
exercise of its power to regulate land. The merger provision here is 
such a legitimate exercise of state power, as reflected by its consistency 
with a long history of merger regulations and with the many merger 
provisions that exist nationwide today. Pp. 399-402. 

(c) Under the appropriate multifactor standard, it follows that peti- 
tioners’ property should be evaluated as a single parcel consisting of 
Lots E and F together. First, as to the property’s treatment under 
state and local law, the valid merger of the lots under state law informs 
the reasonable expectation that the lots will be treated as a single prop- 
erty. Second, turning to the property’s physical characteristics, the lots 
are contiguous. Their terrain and shape make it reasonable to expect 
their range of potential uses might be limited; and petitioners could have 
anticipated regulation of the property due to its location along the river, 
which was regulated by federal, state, and local law long before they 
acquired the land. Third, Lot E brings prospective value to Lot F. 
The restriction on using the individual lots is mitigated by the benefits 
of using the property as an integrated whole, allowing increased privacy 
and recreational space, plus an optimal location for any improvements. 
This relationship is evident in the lots’ combined valuation. The Court 
of Appeals was thus correct to treat the contiguous properties as one 
parcel. 

Considering petitioners’ property as a whole, the state court was cor- 
rect to conclude that petitioners cannot establish a compensable taking. 
They have not suffered a taking under Lucas, as they have not been 
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deprived of all economically beneficial use of their property. See 505 
U.S., at 1019. Nor have they suffered a taking under the more general 
test of Penn Central, supra, at 124. Pp. 402-405. 


2015 WI App 13, 359 Wis. 2d 675, 859 N. W. 2d 628, affirmed. 


KENNEDY, J., delivered the opinion of the Court, in which GINSBURG, 
BREYER, SOTOMAYOR, and KAGAN, JJ., joined. ROBERTS, C. J., filed a 
dissenting opinion, in which THOMAS and ALITO, JJ., joined, post, p. 406. 
THOMAS, J., filed a dissenting opinion, post, p. 419. GOoRSUCH, J., took no 
part in the consideration or decision of the case. 


John M. Groen argued the cause for petitioners. With 
him on the briefs was J. David Breemer. 

Misha Tseytlin, Solicitor General of Wisconsin, argued the 
cause for respondent State of Wisconsin. With him on the 
brief were Brad D. Schimel, Attorney General, and Daniel 
P. Lennington and Luke N. Berg, Deputy Solicitors General. 

Richard J. Lazurus argued the cause for respondent 
St. Croix County. With him on the brief was Remzy D. 
Bitar. 

Elizabeth B. Prelogar argued the cause for the United 
States as amicus curiae urging affirmance. With her on the 
brief were Solicitor General Verrilli, Assistant Attorney 
General Cruden, Deputy Solicitor General Kneedler, and 
Matthew Littleton.* 


*Briefs of amici curiae urging reversal were filed for the State of Ne- 
vada et al. by Adam Paul Laxalt, Attorney General of Nevada, Lawrence 
VanDyke, Solicitor General, Jordan T: Smith, Assistant Solicitor General, 
and Ilya Somin, and by the Attorneys General for their respective States 
as follows: Craig W. Richards of Alaska, Mark Brnovich of Arizona, Leslie 
Rutledge of Arkansas, Derek Schmidt of Kansas, E. Scott Prwitt of Okla- 
homa, Alan Wilson of South Carolina, Patrick Morrisey of West Virginia, 
and Peter K. Michael of Wyoming; for the California Cattlemen’s Associa- 
tion et al. by Kevin M. Fong; for the Cato Institute et al. by Michael H. 
Park, Thomas R. McCarthy, Bryan K. Weir, Ilya Shapiro, and Robert H. 
Thomas; for the Center for Constitutional Jurisprudence by John C. East- 
man and Anthony T. Caso; for the Chamber of Commerce of the United 
States of America by Jeremy B. Rosen, Felix Shafir, Kate Comerford 
Todd, and Sheldon Gilbert; for the Mountain States Legal Foundation by 
Steven J. Lechner; for the National Association of Home Builders et al. by 
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JUSTICE KENNEDY delivered the opinion of the Court. 


The classic example of a property taking by the govern- 
ment is when the property has been occupied or otherwise 
seized. In the case now before the Court, petitioners con- 
tend that governmental entities took their real property— 
an undeveloped residential lot—not by some physical occupa- 
tion but instead by enacting burdensome regulations that 
forbid its improvement or separate sale because it is clas- 
sified as substandard in size. The relevant governmental 
entities are the respondents. 

Against the background justifications for the challenged 
restrictions, respondents contend there is no regulatory tak- 
ing because petitioners own an adjacent lot. The regula- 
tions, in effecting a merger of the property, permit the con- 
tinued residential use of the property including for a single 
improvement to extend over both lots. This retained right 


Jerry Stouck; for the Southeastern Legal Foundation et al. by John J. 
Park, Jvr., and Kimberly S. Hermann; and for the Wisconsin Realtors As- 
sociation by Thomas D. Larson. 

Briefs of amici curiae urging affirmance were filed for the State of 
California et al. by Kamala D. Harris, Attorney General of California, 
Edward C. DuMont, Solicitor General, John A. Sawrenman, Senior Assist- 
ant Attorney General, Joshwa A. Klein, Deputy Solicitor General, and Ni- 
cole U. Rinke, Deputy Attorney General, and by the Attorneys General 
for their respective States as follows: Douglas S. Chin of Hawaii, Lisa 
Madigan of Ilinois, Janet T: Mills of Maine, Maura Healey of Massachu- 
setts, Lori Swanson of Minnesota, Ellen F. Rosenblum of Oregon, Wil- 
liam H. Sorrell of Vermont, and Robert W. Ferguson of Washington; for 
the National Association of Counties et al. by Stwart Banner and Lisa E. 
Soronen; for Property Law Professors by David A. Dana; for Walter F. 
Mondale et al. by Hope M. Babcock; and for Carlisle Ford Runge et al. by 
John D. Echeverria. 

Briefs of amici curiae were filed for the American Planning Association 
et al. by Nancy E. Stroud; for the National Trust for Historic Preservation 
by Ryan C. Morris, Tobias S. Loss-Eaton, Paul W. Edmondson, and Eliz- 
abeth S. Merritt; for the New England Legal Foundation by John Pagliaro 
and Martin J. Newhouse; for the Reason Foundation by Steven J. Eagle 
and Manuel S. Klausner; and for the Wisconsin Counties Association et al. 
by Jeffrey A. Mandell and Barbara A. Neider. 
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of the landowner, respondents urge, is of sufficient offsetting 
value that the regulation is not severe enough to be a regula- 
tory taking. To resolve the issue whether the landowners 
can insist on confining the analysis just to the lot in question, 
without regard to their ownership of the adjacent lot, it is 
necessary to discuss the background principles that define 
regulatory takings. 
I 


A 


The St. Croix River originates in northwest Wisconsin and 
flows approximately 170 miles until it joins the Mississippi 
River, forming the boundary between Minnesota and Wis- 
consin for much of its length. The lower portion of the river 
slows and widens to create a natural water area known as 
Lake St. Croix. Tourists and residents of the region have 
long extolled the picturesque grandeur of the river and sur- 
rounding area... E.g., E. Ellett, Summer Rambles, in the 
West 136-137 (1853). 

Under the Wild and Scenic Rivers Act, the river was des- 
ignated, by 1972, for federal protection. §3(a)(6), 82 Stat. 
908, 16 U.S.C. $1274(a)(6) (designating Upper St. Croix 
River); Lower Saint Croix River Act of 1972, §2, 86 Stat. 
1174, 16 U.S. C. §1274(a)(9) (adding Lower St. Croix River). 
The law required the States of Wisconsin and Minnesota to 
develop “a management and development program” for the 
river area. 41 Fed. Reg. 26237 (1976). In compliance, Wis- 
consin authorized the State Department of Natural Re- 
sources to promulgate rules limiting development in order to 
“ouarantee the protection of the wild, scenic and recreational 
qualities of the river for present and future generations.” 
Wis. Stat. §30.27(1) (1973). 

Petitioners are two sisters and two brothers in the Murr 
family. Petitioners’ parents arranged for them to receive 
ownership of two lots the family used for recreation along 
the Lower St. Croix River in the town of Troy, Wisconsin. 
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The lots are adjacent, but the parents purchased them sepa- 
rately, put the title of one in the name of the family busi- 
ness, and later arranged for transfer of the two lots, on differ- 
ent dates, to petitioners. The lots, which are referred to in 
this litigation as Lots E and F, are described in more detail 
below. 

For the area where petitioners’ property is located, the 
Wisconsin rules prevent the use of lots as separate building 
sites unless they have at least one acre of land suitable for 
development. Wis. Admin. Code §§ NR 118.04(4), 118.03(27), 
118.06(1)(a)(2)(a), 118.06(1)(b) (2017). A grandfather clause 
relaxes this restriction for substandard lots which were “in 
separate ownership from abutting lands” on January 1, 1976, 
the effective date of the regulation. §NR118.08(4)(a)(1). 
The clause permits the use of qualifying lots as separate 
building sites. The rules also include a merger provision, 
however, which provides that adjacent lots under common 
ownership may not be “sold or developed as, separate lots” if 
they do not meet the size requirement. § NR118.08(4)(a)(2). 
The Wisconsin rules require localities to adopt parallel provi- 
sions, see § NR 118.02(8), so the St. Croix County zoning ordi- 
nance contains identical restrictions, see St. Croix County, 
Wis., Ordinance § 17.361.4.a (2005). The Wisconsin rules 
also authorize the local zoning authority to grant variances 
from the regulations where enforcement would create “un- 
necessary hardship.” §NR118.09(4)(b); St. Croix County 
Ordinance § 17.09.232. 

B 


Petitioners’ parents purchased Lot F in 1960 and built a 
small recreational cabin on it. In 1961, they transferred 
title to Lot F to the family plumbing company. In 19638, they 
purchased neighboring Lot E, which they held in their own 
names. 

The lots have the same topography. A steep bluff cuts 
through the middle of each, with level land suitable for devel- 
opment above the bluff and next to the water below it. The 
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line dividing Lot E from Lot F runs from the riverfront to 
the far end of the property, crossing the blufftop along the 
way. Lot E has approximately 60 feet of river frontage, and 
Lot F has approximately 100 feet. Though each lot is ap- 
proximately 1.25 acres in size, because of the waterline and 
the steep bank they each have less than one acre of land 
suitable for development. Even when combined, the lots’ 
buildable land area is only 0.98 acres due to the steep terrain. 

The lots remained under separate ownership, with Lot F 
owned by the plumbing company and Lot E owned by peti- 
tioners’ parents, until transfers to petitioners. Lot F was 
conveyed to them in 1994, and Lot E was conveyed to them 
in 1995. Murr v. St. Croix County Bd. of Adjustment, 2011 
WI App 29, 332 Wis. 2d 172, 177-178, 184-185, 796 N. W. 2d 
837, 841, 844 (2011); 2015 WI App 18, 359 Wis. 2d 675, 859 
N. W. 2d 628 (unpublished opinion), App. to Pet. for Cert. 
A-8, (94-5. (There are certain ambiguities in the record 
concerning whether the lots had merged earlier, but the par- 
ties and the courts below appear to have assumed the merger 
occurred upon transfer to petitioners.) 

A decade later, petitioners became interested in moving 
the cabin on Lot F to a different portion of the lot and selling 
Lot E to fund the project. The unification of the lots under 
common ownership, however, had implicated the state and 
local rules barring their separate sale or development. Peti- 
tioners then sought variances from the St. Croix County 
Board of Adjustment to enable their building and improve- 
ment plan, including a variance to allow the separate sale or 
use of the lots. The Board denied the requests, and the 
state courts affirmed in relevant part. In particular, the 
Wisconsin Court of Appeals agreed with the Board’s inter- 
pretation that the local ordinance “effectively merged” Lots 
E and F, so petitioners “could only sell or build on the single 
larger lot.” Murr, supra, at 184, 796 N. W. 2d, at 844. 

Petitioners filed the present action in state court, alleging 
that the state and county regulations worked a regulatory 
taking by depriving them of “all, or practically all, of the use 
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of Lot E because the lot cannot be sold or developed as 
a separate lot.” App. 9. The parties each submitted ap- 
praisal numbers to the trial court. Respondents’ appraisal 
included values of $698,300 for the lots together as regulated; 
$771,000 for the lots as two distinct buildable properties; and 
$373,000 for Lot F as a single lot with improvements. Rec- 
ord 17-55, 17-56. Petitioners’ appraisal included an unre- 
butted, estimated value of $40,000 for Lot E as an undevelop- 
able lot, based on the counterfactual assumption that it could 
be sold as a separate property. Id., at 22-188. 

The Circuit Court of St. Croix County granted summary 
judgment to the State, explaining that petitioners retained 
“several available options for the use and enjoyment of their 
property.” Case No. 12-CV—258 (Oct. 31, 2013), App. to Pet. 
for Cert. B-9. For example, they could preserve the exist- 
ing cabin, relocate the cabin, or eliminate the cabin and build 
a new residence on Lot E, on Lot F, or across both lots. 
The court also found petitioners had not been deprived of all 
economic value of their property. Considering the valuation 
of the property as a single lot versus two separate lots, the 
court found the market value of the property was not sig- 
nificantly affected by the regulations because the decrease 
in value was less than 10 percent. Ibid. 

The Wisconsin Court of Appeals affirmed. The court ex- 
plained that the regulatory takings inquiry required it to 
“first determine what, precisely, is the property at issue.’” 
Id., at A-9, 17. Relying on Wisconsin Supreme Court 
precedent in Zealy v. Waukesha, 201 Wis. 2d 365, 548 N. W. 
2d 528 (1996), the Court of Appeals rejected petitioners’ re- 
quest to analyze the effect of the regulations on Lot E only. 
Instead, the court held the takings analysis “properly fo- 
cused” on the regulations’ effect “on the Murrs’ property as 
a whole”—that is, Lots E and F together. App. to Pet. for 
Cert. A-12, 422. 

Using this framework, the Court of Appeals concluded the 
merger regulations did not effect a taking. In particular, 
the court explained that petitioners could not reasonably 
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have expected to use the lots separately because they were 
““charged with knowledge of the existing zoning laws’” when 
they acquired the property. Jbid. (quoting Murr, supra, at 
184, 796 N. W. 2d, at 844). Thus, “even if [petitioners] did 
intend to develop or sell Lot E separately, that expectation 
of separate treatment became unreasonable when they chose 
to acquire Lot E in 1995, after their having acquired Lot F 
in 1994.” App. to Pet. for Cert. A-17, (30. The court also 
discounted the severity of the economic impact on petition- 
ers’ property, recognizing the Circuit Court’s conclusion that 
the regulations diminished the property’s combined value by 
less than 10 percent. The Supreme Court of Wisconsin de- 
nied discretionary review. This Court granted certiorari, 
577 U.S. 1098 (2016). 
II 


A 


The Takings Clause of the Fifth Amendment provides that 
private property shall not “be taken for public use, without 
just compensation.” The Clause is made applicable to the 
States through the Fourteenth Amendment. Chicago, B. & 
Q. R. Co. v. Chicago, 166 U.S. 226 (1897). As this Court has 
recognized, the plain language of the Takings Clause “re- 
quires the payment of compensation whenever the govern- 
ment acquires private property for a public purpose,” see 
Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional 
Planning Agency, 535 U.S. 302, 321 (2002), but it does 
not address in specific terms the imposition of regulatory 
burdens on private property. Indeed, “[plrior to Justice 
Holmes’s exposition in Pennsylvania Coal Co. v. Mahon, 260 
U.S. 393 (1922), it was generally thought that the Takings 
Clause reached only a direct appropriation of property, or 
the functional equivalent of a practical ouster of the owner’s 
possession,” like the permanent flooding of property. Lwcas 
v. South Carolina Coastal Council, 505 U.S. 1008, 1014 
(1992) (citation, brackets, and internal quotation marks omit- 
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ted); accord, Horne v. Department of Agriculture, 576 U.S. 
351, 360 (2015); see also Loretto v. Teleprompter Manhattan 
CATV Corp., 458 U.S. 419, 427 (1982). Mahon, however, 
initiated this Court’s regulatory takings jurisprudence, de- 
claring that “while property may be regulated to a certain 
extent, if regulation goes too far it will be recognized as a 
taking.” 260 U.S., at 415. A regulation, then, can be so 
burdensome as to become a taking, yet the Mahon Court did 
not formulate more detailed guidance for determining when 
this limit is reached. 

In the near century since Mahon, the Court for the most 
part has refrained from elaborating this principle through 
definitive rules. This area of the law has been characterized 
by “ad hoc, factual inquiries, designed to allow careful exami- 
nation and weighing of all the relevant circumstances.” 
Tahoe-Sierra, supra, at 322 (citation and internal quotation 
marks omitted). The Court has, however, stated two guide- 
lines relevant here for determining when government regu- 
lation is so onerous that it constitutes a taking. First, “with 
certain qualifications . . . a regulation which ‘denies all eco- 
nomically beneficial or productive use of land’ will require 
compensation under the Takings Clause.” Palazzolo v. 
Rhode Island, 533 U.S. 606, 617 (2001) (quoting Lucas, 
supra, at 1015). Second, when a regulation impedes the use 
of property without depriving the owner of all economically 
beneficial use, a taking still may be found based on “a 
complex of factors,” including (1) the economic impact of 
the regulation on the claimant; (2) the extent to which the 
regulation has interfered with distinct investment-backed 
expectations; and (3) the character of the governmental ac- 
tion. Palazzolo, supra, at 617 (citing Penn Central Transp. 
Co. v. New York City, 488 U.S. 104, 124 (1978)). 

By declaring that the denial of all economically beneficial 
use of land constitutes a regulatory taking, Lucas stated 
what it called a “categorical” rule. See 505 U.S., at 1015. 
Even in Lucas, however, the Court included a caveat recog- 
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nizing the relevance of state law and land-use customs: The 
complete deprivation of use will not require compensation if 
the challenged limitations “inhere . . . in the restrictions that 
background principles of the State’s law of property and nui- 
sance already placed upon land ownership.” Jd., at 1029; see 
also id., at 1030-1031 (listing factors for courts to consider 
in making this determination). 

A central dynamic of the Court’s regulatory takings juris- 
prudence, then, is its flexibility. This has been and remains 
a means to reconcile two competing objectives central to reg- 
ulatory takings doctrine. One is the individual’s right to re- 
tain the interests and exercise the freedoms at the core of 
private property ownership. Cf. zd., at 1028 (“[T]he notion 
... that title is somehow held subject to the ‘implied limita- 
tion’ that the State may subsequently eliminate all economi- 
cally valuable use is inconsistent with the historical compact 
recorded in the Takings Clause that has become part of our 
constitutional culture”). Property rights are necessary. to 
preserve freedom, for property ownership empowers persons 
to shape and to plan their own destiny in a world where 
governments are always eager to do so for them. 

The other persisting interest is the government’s well- 
established power to “adjus[t] rights for the public good.” 
Andrus v. Allard, 444 U.S. 51, 65 (1979). As Justice Holmes 
declared, “Government hardly could go on if to some extent 
values incident to property could not be diminished without 
paying for every such change in the general law.” Mahon, 
supra, at 413. In adjudicating regulatory takings cases a 
proper balancing of these principles requires a careful in- 
quiry informed by the specifics of the case. In all instances, 
the analysis must be driven “by the purpose of the Takings 
Clause, which is to prevent the government from ‘forcing 
some people alone to bear public burdens which, in all fair- 
ness and justice, should be borne by the public as a whole.’” 
Palazzolo, supra, at 617-618 (quoting Armstrong v. United 
States, 364 U.S. 40, 49 (1960)). 
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This case presents a question that is linked to the ultimate 
determination whether a regulatory taking has occurred: 
What is the proper unit of property against which to assess 
the effect of the challenged governmental action? Put an- 
other way, “[blecause our test for regulatory taking requires 
us to compare the value that has been taken from the prop- 
erty with the value that remains in the property, one of the 
critical questions is determining how to define the unit of 
property ‘whose value is to furnish the denominator of the 
fraction.’” Keystone Bituminous Coal Assn. v. DeBenedic- 
tis, 480 U.S. 470, 497 (1987) (quoting Michelman, Property, 
Utility, and Fairness, 80 Harv. L. Rev. 1165, 1992 (1967)). 

As commentators have noted, the answer to this question 
may be outcome determinative. See Eagle, The Four- 
Factor Penn Central Regulatory Takings Test, 118 Pa. 
St. L. Rev. 601, 631 (2014); see also Wright, A New Time for 
Denominators, 34 Env. L.-175, 180 (2004). This Court, too, 
has explained that the question is important to the regula- 
tory takings inquiry. “To the extent that any portion of 
property is taken, that portion is always taken in its entirety; 
the relevant question, however, is whether the property 
taken is all, or only a portion of, the parcel in question.” 
Concrete Pipe & Products of Cal., Inc. v. Construction La- 
borers Pension Trust for Southern Cal., 508 U.S. 602, 644 
(1993). 

Defining the property at the outset, however, should not 
necessarily preordain the outcome in every case. In some, 
though not all, cases the effect of the challenged regulation 
must be assessed and understood by the effect on the entire 
property held by the owner, rather than just some part of 
the property that, considered just on its own, has been di- 
minished in value. This demonstrates the contrast between 
regulatory takings, where the goal is usually to determine 
how the challenged regulation affects the property’s value to 
the owner, and physical takings, where the impact of physi- 
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cal appropriation or occupation of the property will be 
evident. 

While the Court has not set forth specific guidance on how 
to identify the relevant parcel for the regulatory taking in- 
quiry, there are two concepts which the Court has indicated 
can be unduly narrow. 

First, the Court has declined to limit the parcel in an arti- 
ficial manner to the portion of property targeted by the chal- 
lenged regulation. In Penn Central, for example, the Court 
rejected a challenge to the denial of a permit to build an 
office tower above Grand Central Terminal. The Court re- 
fused to measure the effect of the denial only against the 
“air rights” above the terminal, cautioning that “‘[tlaking’ 
jurisprudence does not divide a single parcel into discrete 
segments and attempt to determine whether rights in a par- 
ticular segment have been entirely abrogated.” 488 U.S., 
at 130. 

In-a similar way, in Tahoe-Sierra, the Court refused, to 
“effectively sever” the 32 months during which petitioners’ 
property was restricted by temporary moratoria on develop- 
ment “and then ask whether that segment ha[d] been taken 
in its entirety.” 535 U.S., at 331. That was because “de- 
fining the property interest taken in terms of the very regu- 
lation being challenged is circular.” Jbid. That approach 
would overstate the effect of regulation on property, turning 
“every delay” into a “total ban.” Ibid. 

The second concept about which the Court has expressed 
caution is the view that property rights under the Takings 
Clause should be coextensive with those under state law. 
Although property interests have their foundations in state 
law, the Palazzolo Court reversed a state-court decision that 
rejected a takings challenge to regulations that predated the 
landowner’s acquisition of title. 533 U.S., at 626-627. The 
Court explained that States do not have the unfettered au- 
thority to “shape and define property rights and reasonable 
investment-backed expectations,” leaving landowners with- 
out recourse against unreasonable regulations. Id., at 626. 
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By the same measure, defining the parcel by reference to 
state law could defeat a challenge even to a state enactment 
that alters permitted uses of property in ways inconsistent 
with reasonable investment-backed expectations. For ex- 
ample, a State might enact a law that consolidates nonadja- 
cent property owned by a single person or entity in different 
parts of the State and then imposes development limits on 
the aggregate set. Ifa court defined the parcel according to 
the state law requiring consolidation, this improperly would 
fortify the state law against a takings claim, because the 
court would look to the retained value in the property as a 
whole rather than considering whether individual holdings 
had lost all value. 

III 


A 


As the foregoing discussion makes clear, no single consid- 
eration can supply the exclusive test-for determining the de- 
nominator. Instead, courts must consider a number of fac- 
tors. These include the treatment of the land under state 
and local law; the physical characteristics of the land; and 
the prospective value of the regulated land. The endeavor 
should determine whether reasonable expectations about 
property ownership would lead a landowner to anticipate 
that his holdings would be treated as one parcel, or, instead, 
as separate tracts. The inquiry is objective, and the reason- 
able expectations at issue derive from background customs 
and the whole of our legal tradition. Cf. Lwcas, 505 U.S., at 
1035 (KENNEDY, J., concurring) (“The expectations protected 
by the Constitution are based on objective rules and cus- 
toms that can be understood as reasonable by all parties 
involved”). 

First, courts should give substantial weight to the treat- 
ment of the land, in particular how it is bounded or divided, 
under state and local law. The reasonable expectations of 
an acquirer of land must acknowledge legitimate restrictions 
affecting his or her subsequent use and dispensation of the 
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property. See Ballard v. Hunter, 204 U.S. 241, 262 (1907) 
(“Of what concerns or may concern their real estate men 
usually keep informed, and on that probability the law may 
frame its proceedings”). A valid takings claim will not 
evaporate just because a purchaser took title after the law 
was enacted. See Palazzolo, 533 U.S., at 627 (some “enact- 
ments are unreasonable and do not become less so through 
passage of time or title”). A reasonable restriction that pre- 
dates a landowner’s acquisition, however, can be one of the 
objective factors that most landowners would reasonably 
consider in forming fair expectations about their property. 
See zbid. (“[A] prospective enactment, such as a new zoning 
ordinance, can limit the value of land without effecting a tak- 
ing because it can be understood as reasonable by all con- 
cerned”). In a similar manner, a use restriction which is 
triggered only after, or because of, a change in ownership 
should also guide a court’s assessment of reasonable private 
expectations. 

Second, courts must look to the physical characteristics of 
the landowner’s property. These include the physical rela- 
tionship of any distinguishable tracts, the parcel’s topogra- 
phy, and the surrounding human and ecological environment. 
In particular, it may be relevant that the property is located 
in an area that is subject to, or likely to become subject to, 
environmental or other regulation. Cf. Lucas, supra, at 
1035 (KENNEDY, J., concurring) (“Coastal property may pre- 
sent such unique concerns for a fragile land system that the 
State can go further in regulating its development and use 
than the common law of nuisance might otherwise permit”). 

Third, courts should assess the value of the property 
under the challenged regulation, with special attention to the 
effect of burdened land on the value of other holdings. 
Though a use restriction may decrease the market value of 
the property, the effect may be tempered if the regulated 
land adds value to the remaining property, such as by in 
creasing privacy, expanding recreational space, or preserv- 
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ing surrounding natural beauty. A law that limits use of a 
landowner’s small lot in one part of the city by reason of the 
landowner’s nonadjacent holdings elsewhere may decrease 
the market value of the small lot in an unmitigated fashion. 
The absence of a special relationship between the holdings 
may counsel against consideration of all the holdings as a 
single parcel, making the restrictive law susceptible to a tak- 
ings challenge. On the other hand, if the landowner’s other 
property is adjacent to the small lot, the market value of the 
properties may well increase if their combination enables the 
expansion of a structure, or if development restraints for one 
part of the parcel protect the unobstructed skyline views of 
another part. That, in turn, may counsel in favor of treat- 
ment as a single parcel and may reveal the weakness of a 
regulatory takings challenge to the law. 

State and federal courts have considerable experience in 
adjudicating regulatory takings claims that depart from 
these examples in various ways. The Court anticipates that 
in applying the test above they will continue to exercise care 
in this complex area. 

B 


The State of Wisconsin and petitioners each ask this Court 
to adopt a formalistic rule to guide the parcel inquiry. Nei- 
ther proposal suffices to capture the central legal and factual 
principles that inform reasonable expectations about prop- 
erty interests. 

Wisconsin would tie the definition of the parcel to state 
law, considering the two lots here as a single whole due to 
their merger under the challenged regulations. That ap- 
proach, as already noted, simply assumes the answer to the 
question: May the State define the relevant parcel in a way 
that permits it to escape its responsibility to justify regula- 
tion in light of legitimate property expectations? It is, of 
course, unquestionable that the law must recognize those le- 
gitimate expectations in order to give proper weight to the 
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rights of owners and the right of the State to pass reasonable 
laws and regulations. See Palazzolo, supra, at 627. 

Wisconsin bases its position on a footnote in Lucas, which 
suggests the answer to the denominator question “may lie in 
how the owner’s reasonable expectations have been shaped 
by the State’s law of property—. e., whether and to what 
degree the State’s law has accorded legal recognition and 
protection to the particular interest in land with respect to 
which the takings claimant alleges a diminution in (or elimi- 
nation of) value.” 505 U.S., at 1017, n.7. As an initial mat- 
ter, Lucas referenced the parcel problem only in dicta, un- 
necessary to the announcement or application of the rule it 
established. See ibid. (“[W]e avoid thle] difficulty” of deter- 
mining the relevant parcel “in the present case”). In any 
event, the test the Court adopts today is consistent with the 
respect for state law described in Lucas. The test considers 
state law but in addition weighs whether the state enact- 
ments at issue accord with other indicia of reasonable expec- 
tations about property. 

Petitioners propose a different test that is also flawed. 
They urge the Court to adopt a presumption that lot lines 
define the relevant parcel in every instance, making Lot E 
the necessary denominator. Petitioners’ argument, how- 
ever, ignores the fact that lot lines are themselves creatures 
of state law, which can be overridden by the State in the 
reasonable exercise of its power. In effect, petitioners ask 
this Court to credit the aspect of state law that favors their 
preferred result (lot lines) and ignore that which does not 
(merger provision). 

This approach contravenes the Court’s case law, which rec- 
ognizes that reasonable land-use regulations do not work a 
taking. See Palazzolo, 533 U.S., at 627; Mahon, 260 U.S., 
at 413. Among other cases, Agins v. City of Tiburon, 447 
U.S. 255 (1980), demonstrates the validity of this proposition 
because it upheld zoning regulations as a legitimate exercise 
of the government’s police power. Of course, the Court’s 
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later opinion in Lingle v. Chevron U. S. A. Inc., 544 U.S. 528 
(2005), recognized that the test articulated in Agins—that 
regulation effects a taking if it “‘does not substantially ad- 
vance legitimate state interests’”—was improper because it 
invited courts to engage in heightened review of the effec- 
tiveness of government regulation. 544 U.S., at 540 (quot- 
ing Agins, supra, at 260). Lingle made clear, however, that 
the holding of Agins survived, even if its test was “impre- 
cis[e].” See 544 U.S., at 545-546, 548. 

The merger provision here is likewise a legitimate exer- 
cise of government power, as reflected by its consistency 
with a long history of state and local merger regulations that 
originated nearly a century ago. See Brief for National As- 
sociation of Counties et al. as Amici Curiae 5-10. Merger 
provisions often form part of a regulatory scheme that estab- 
lishes a minimum lot size in order to preserve open space 
while still allowing orderly development. See E. McQuillin, 
Law of. Municipal, Corporations § 25:24 (8d ed. 2010); see 
also Agins, supra, at 262 (challenged “zoning ordinances 
benefit[ed] the appellants as well as the public by serving 
the city’s interest in assuring careful and orderly develop- 
ment of residential property with provision for open-space 
areas”). 

When States or localities first set a minimum lot size, there 
often are existing lots that do not meet the new require- 
ments, and so local governments will strive to reduce sub- 
standard lots in a gradual manner. The regulations here 
represent a classic way of doing this: by implementing a 
merger provision, which combines contiguous substandard 
lots under common ownership, alongside a grandfather 
clause, which preserves adjacent substandard lots that are 
in separate ownership. Also, as here, the harshness of a 
merger provision may be ameliorated by the availability of 
a variance from the local zoning authority for landowners in 
special circumstances. See 3 E. Ziegler, Rathkopf’s Law of 
Zoning and Planning § 49:13 (39th ed. 2017). 
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Petitioners’ insistence that lot lines define the relevant 
parcel ignores the well-settled reliance on the merger provi- 
sion as a common means of balancing the legitimate goals of 
regulation with the reasonable expectations of landowners. 
Petitioners’ rule would frustrate municipalities’ ability to 
implement minimum lot size regulations by casting doubt 
on the many merger provisions that exist nationwide 
today. See Brief for National Association of Counties et al. as 
Amici Curiae 12-31 (listing over 100 examples of merger 
provisions). 

Petitioners’ reliance on lot lines also is problematic for an- 
other reason. Lot lines have varying degrees of formality 
across the States, so it is difficult to make them a standard 
measure of the reasonable expectations of property owners. 
Indeed, in some jurisdictions, lot lines may be subject to in- 
formal adjustment by property owners, with minimal gov- 
ernment oversight. See Brief for State of California et al. 
as Amici Curiae.17; 1, J. Kushner, Subdivision. Law and 
Growth Management § 5:8 (2d ed. 2017) (lot line adjustments 
that create no new parcels are often exempt from subdivision 
review); see, e.g., Cal. Govt. Code Ann. §66412(d) (West 
2016) (permitting adjustment of lot lines subject to limited 
conditions for government approval). The ease of modify- 
ing lot lines also creates the risk of gamesmanship by land- 
owners, who might seek to alter the lines in anticipation of 
regulation that seems likely to affect only part of their 
property. 

IV 


Under the appropriate multifactor standard, it follows that 
for purposes of determining whether a regulatory taking has 
occurred here, petitioners’ property should be evaluated as 
a single parcel consisting of Lots E and F together. 

First, the treatment of the property under state and local 
law indicates petitioners’ property should be treated as one 
when considering the effects of the restrictions. As the 
Wisconsin courts held, the state and local regulations 
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merged Lots E and F. E.g., App. to Pet. for Cert. A-3, 6 
(“The 1995 transfer of Lot E brought the lots under common 
ownership and resulted in a merger of the two lots under 
[the local ordinance]”). The decision to adopt the merger 
provision at issue here was for a specific and legitimate pur- 
pose, consistent with the widespread understanding that lot 
lines are not dominant or controlling in every case. See 
supra, at 401-402. Petitioners’ land was subject to this reg- 
ulatory burden, moreover, only because of voluntary conduct 
in bringing the lots under common ownership after the regu- 
lations were enacted. As a result, the valid merger of the 
lots under state law informs the reasonable expectation they 
will be treated as a single property. 

Second, the physical characteristics of the property sup- 
port its treatment as a unified parcel. The lots are contigu- 
ous along their longest edge. Their rough terrain and nar- 
row shape make it reasonable to expect their range of 
potential uses might be limited. Cf. App. to Pet: for Cert. 
A-5, 48 (“[Petitioners] asserted Lot E could not be put to 
alternative uses like agriculture or commerce due to its size, 
location and steep terrain”). The land’s location along the 
river is also significant. Petitioners could have anticipated 
public regulation might affect their enjoyment of their prop- 
erty, as the Lower St. Croix was a regulated area under 
federal, state, and local law long before petitioners possessed 
the land. 

Third, the prospective value that Lot E brings to Lot F 
supports considering the two as one parcel for purposes of 
determining if there is a regulatory taking. Petitioners are 
prohibited from selling Lots E and F separately or from 
building separate residential structures on each. Yet this 
restriction is mitigated by the benefits of using the property 
as an integrated whole, allowing increased privacy and recre- 
ational space, plus the optimal location of any improvements. 
See Case No. 12-CV-258, App. to Pet. for Cert. B—-9 (“They 
have an elevated level of privacy because they do not have 
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close neighbors and are able to swim and play volleyball at 
the property”). 

The special relationship of the lots is further shown by 
their combined valuation. Were Lot E separately saleable 
but still subject to the development restriction, petitioners’ 
appraiser would value the property at only $40,000. We ex- 
press no opinion on the validity of this figure. We also note 
the number is not particularly helpful for understanding 
petitioners’ retained value in the properties because Lot E, 
under the regulations, cannot be sold without Lot F. The 
point that is useful for these purposes is that the combined 
lots are valued at $698,300, which is far greater than the 
summed value of the separate regulated lots (Lot F with 
its cabin at $373,000, according to respondents’ appraiser, 
and Lot E as an undevelopable plot at $40,000, according 
to petitioners’ appraiser). The value added by the lots’ com- 
bination shows their complementarity and supports their 
treatment as one parcel. 

The State Court of Appeals was correct in analyzing peti- 
tioners’ property as a single unit. Petitioners allege that in 
doing so, the state court applied a categorical rule that all 
contiguous, commonly owned holdings must be combined for 
Takings Clause analysis. See Brief for Petitioners i (“[D]oes 
the ‘parcel as a whole’ concept . . . establish a rule that two 
legally distinct, but commonly owned contiguous parcels, 
must be combined for takings analysis purposes”). This 
does not appear to be the case, however, for the precedent 
relied on by the Court of Appeals addressed multiple factors 
before treating contiguous properties as one parcel. See 
App. to Pet. for Cert. A-9 to A-11, {17-19 (iting Zealy v. 
Waukesha, 201 Wis. 2d 365, 548 N. W. 2d 528); see id., at 378, 
548 N. W. 2d, at 533 (onsidering the property as a whole 
because it was “part of a single purchase” and all 10.4 acres 
were undeveloped). The judgment below, furthermore, may 
be affirmed on any ground permitted by the law and record. 
See Thigpen v. Roberts, 468 U.S. 27, 30 (1984). To the ex- 
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tent the state court treated the two lots as one parcel based 
on a bright-line rule, nothing in this opinion approves that 
methodology, as distinct from the result. 

Considering petitioners’ property as a whole, the state 
court was correct to conclude that petitioners cannot estab- 
lish a compensable taking in these circumstances. Petition- 
ers have not suffered a taking under Lucas, as they have 
not been deprived of all economically beneficial use of their 
property. See 505 U.S., at 1019. They can use the prop- 
erty for residential purposes, including an enhanced, larger 
residential improvement. See Palazzolo, 533 U.S., at 631 
(“A regulation permitting a landowner to build a substantial 
residence . . . does not leave the property ‘economically 
idle’”). The property has not lost all economic value, as its 
value has decreased by less than 10 percent. See Lucas, 
supra, at 1019, n. 8 (suggesting that even a landowner with 
95 percent loss may not recover). 

Petitioners furthermore have not suffered a taking under 
the more general test of Penn Central. See 488 U.S., at 
124. The expert appraisal relied upon by the state courts 
refutes any claim that the economic impact of the regulation 
is severe. Petitioners cannot claim that they reasonably ex- 
pected to sell or develop their lots separately given the regu- 
lations which predated their acquisition of both lots. Fi- 
nally, the governmental action was a reasonable land-use 
regulation, enacted as part of a coordinated federal, state, 
and local effort to preserve the river and surrounding land. 


ok ok ok 


Like the ultimate question whether a regulation has gone 
too far, the question of the proper parcel in regulatory tak- 
ings cases cannot be solved by any simple test. See Arkan- 
sas Game and Fish Comm’n v. United States, 568 U.S. 28, 
31 (2012). Courts must instead define the parcel in a man- 
ner that reflects reasonable expectations about the property. 
Courts must strive for consistency with the central purpose 
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of the Takings Clause: to “bar Government from forcing 
some people alone to bear public burdens which, in all fair- 
ness and justice, should be borne by the public as a whole.” 
Armstrong, 364 U.S., at 49. Treating the lot in question as 
a single parcel is legitimate for purposes of this takings in- 
quiry, and this supports the conclusion that no regulatory 
taking occurred here. 
The judgment of the Wisconsin Court of Appeals is 
affirmed. 
It is so ordered. 


JUSTICE GORSUCH took no part in the consideration or de- 
cision of this case. 


CHIEF JUSTICE ROBERTS, with whom JUSTICE THOMAS 
and JUSTICE ALITO join, dissenting. 


The Murr family owns two adjacent lots along the Lower 
St..Croix River.. Under a local regulation, those two proper- 
ties may not be “sold or developed as separate lots” because 
neither contains a sufficiently large area of buildable land. 
Wis. Admin. Code §NR118.08(4)(a)(2) (2017). The Court 
today holds that the regulation does not effect a taking that 
requires just compensation. This bottom-line conclusion 
does not trouble me; the majority presents a fair case that 
the Murrs can still make good use of both lots, and that the 
ordinance is a commonplace tool to preserve scenic areas, 
such as the Lower St. Croix River, for the benefit of land- 
owners and the public alike. 

Where the majority goes astray, however, is in concluding 
that the definition of the “private property” at issue in a case 
such as this turns on an elaborate test looking not only to 
state and local law, but also to (1) “the physical characteris- 
tics of the land,” (2) “the prospective value of the regulated 
land,” (8) the “reasonable expectations” of the owner, and 
(4) “background customs and the whole of our legal tradi- 
tion.” Ante, at 397. Our decisions have, time and again, 
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declared that the Takings Clause protects private property 
rights as state law creates and defines them. By securing 
such established property rights, the Takings Clause pro- 
tects individuals from being forced to bear the full weight of 
actions that should be borne by the public at large. The 
majority’s new, malleable definition of “private property”— 
adopted solely “for purposes of thle] takings inquiry,” ante, 
at 406—undermines that protection. 

I would stick with our traditional approach: State law de- 
fines the boundaries of distinct parcels of land, and those 
boundaries should determine the “private property” at issue 
in regulatory takings cases. Whether a regulation effects a 
taking of that property is a separate question, one in which 
common ownership of adjacent property may be taken into 
account. Because the majority departs from these settled 
principles, I respectfully dissent. 


if 
A 


The Takings Clause places a condition on the government’s 
power to interfere with property rights, instructing that 
“private property [shall not] be taken for public use, without 
just compensation.” Textually and logically, this Clause 
raises three basic questions that individuals, governments, 
and judges must consider when anticipating or deciding 
whether the government will have to provide reimburse- 
ment for its actions. The first is what “private property” 
the government’s planned course of conduct will affect. The 
second, whether that property has been “taken” for “public 
use.” And if “private property” has been “taken,” the last 
item of business is to calculate the “just compensation” the 
owner is due. 

Step one—identifying the property interest at stake— 
requires looking outside the Constitution. The word “prop- 
erty” in the Takings Clause means “the group of rights in- 
hering in [a] citizen’s relation to [a]... . thing, as the right to 
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possess, use and dispose of it.” United States v. General 
Motors Corp., 323 U.S. 378, 378 (1945). The Clause does 
not, however, provide the definition of those rights in any 
particular case. Instead, “property interests ... are created 
and their dimensions are defined by existing rules or under- 
standings that stem from an independent source such as 
state law.” Ruckelshaus v. Monsanto Co., 467 U.S. 986, 
1001 (1984) (alteration and internal quotation marks omit- 
ted). By protecting these established rights, the Takings 
Clause stands as a buffer between property owners and gov- 
ernments, which might naturally look to put private prop- 
erty to work for the public at large. 

When government action interferes with property rights, 
the next question becomes whether that interference 
amounts to a “taking.” “The paradigmatic taking... is a 
direct government appropriation or physical invasion of pri- 
vate property.” Lingle v. Chevron U. S. A. Inc., 544 U.S. 
528, 537. (2005)... These types of actions give rise to. “per se 
taking|s]” because they are “perhaps the most serious 
form[s] of invasion of an owner’s property interests, depriv- 
ing the owner of the rights to possess, use and dispose of the 
property.” Horne v. Department of Agriculture, 576 U.S. 
351, 360 (2015) Ginternal quotation marks omitted). 

But not all takings are so direct: Governments can infringe 
private property interests for public use not only through 
appropriations, but through regulations as well. If compen- 
sation were required for one but not the other, “the natural 
tendency of human nature” would be to extend regulations 
“until at last private property disappears.” Pennsylvania 
Coal Co. v. Mahon, 260 U.S. 3938, 415 (1922). Our regulatory 
takings decisions, then, have recognized that, “while prop- 
erty may be regulated to a certain extent, if regulation goes 
too far it will be recognized as a taking.” Ibid. This rule 
strikes a balance between property owners’ rights and the 
government’s authority to advance the common good. Own- 
ers can rest assured that they will be compensated for partic- 
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ularly onerous regulatory actions, while governments main- 
tain the freedom to adjust the benefits and burdens of 
property ownership without incurring crippling costs from 
each alteration. 

Depending, of course, on how far is “too far.” We have 
said often enough that the answer to this question generally 
resists per se rules and rigid formulas. There are, however, 
a few fixed principles: The inquiry “must be conducted with 
respect to specific property.” Keystone Bituminous Coal 
Assn. v. DeBenedictis, 480 U.S. 470, 495 (1987) (internal quo- 
tation marks omitted). And if a “regulation denies all eco- 
nomically beneficial or productive use of land,” the interfer- 
ence categorically amounts to a taking. Lucas v. South 
Carolina Coastal Council, 505 U.S. 1003, 1015 (1992). For 
the vast array of regulations that lack such an extreme ef- 
fect, a flexible approach is more fitting. The factors to con- 
sider are wide ranging, and include the economic impact of 
the regulation, the owner’s investment-backed expectations, 
and the character of the government action. The ultimate 
question is whether the government’s imposition on a prop- 
erty has forced the owner “to bear public burdens which, in 
all fairness and justice, should be borne by the public as a 
whole.” Penn Central Transp. Co. v. New York City, 488 
U.S. 104, 123 (1978) (internal quotation marks omitted). 

Finally, if a taking has occurred, the remaining matter is 
tabulating the “just compensation” to which the property 
owner is entitled. “[J]ust compensation normally is to be 
measured by the market value of the property at the time of 
the taking.” Horne, 576 U.S., at 368-369 (internal quota- 
tion marks omitted). 

B 


Because a regulation amounts to a taking if it completely 
destroys a property’s productive use, there is an incentive 
for owners to define the relevant “private property” nar- 
rowly. This incentive threatens the careful balance between 
property rights and government authority that our regula- 
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tory takings doctrine strikes: Put in terms of the familiar 
“bundle” analogy, each “strand” in the bundle of rights that 
comes along with owning real property is a distinct property 
interest. If owners could define the relevant “private prop- 
erty” at issue as the specific “strand” that the challenged 
regulation affects, they could convert nearly all regulations 
into per se takings. 

And so we do not allow it. In Penn Central Transporta- 
tion Co. v. New York City, we held that property owners may 
not “establish a ‘taking’ simply by showing that they have 
been denied the ability to exploit a property interest.” 438 
U.S., at 130. In that case, the owner of Grand Central Ter- 
minal in New York City argued that a restriction on the 
owner’s ability to add an office building atop the station 
amounted to a taking of its air rights. We rejected that 
narrow definition of the “property” at issue, concluding that 
the correct unit of analysis was the owner’s “rights in the 
parcel as a whole.” Jd., at. 130-131. “[W]here an owner 
possesses a full ‘bundle’ of property rights, the destruction 
of one ‘strand’ of the bundle is not a taking, because the ag- 
eregate must be viewed in its entirety.” Andrus v. Allard, 
444 U.S. 51, 65-66 (1979); see Tahoe-Sierra Preservation 
Council, Inc. v. Tahoe Regional Planning Agency, 535 U.S. 
302, 327 (2002). 

The question presented in today’s case concerns the “par- 
cel as a whole” language from Penn Central. This enig- 
matic phrase has created confusion about how to identify the 
relevant property in a regulatory takings case when the 
claimant owns more than one plot of land. Should the im- 
pact of the regulation be evaluated with respect to each in- 
dividual plot, or with respect to adjacent plots grouped 
together as one unit? According to the majority, a court 
should answer this question by considering a number of facts 
about the land and the regulation at issue. The end result 
turns on whether those factors “would lead a landowner to 
anticipate that his holdings would be treated as one parcel, 
or, instead, as separate tracts.” Ante, at 397. 
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I think the answer is far more straightforward: State laws 
define the boundaries of distinct units of land, and those 
boundaries should, in all but the most exceptional circum- 
stances, determine the parcel at issue. Even in regulatory 
takings cases, the first step of the Takings Clause analysis is 
still to identify the relevant “private property.” States cre- 
ate property rights with respect to particular “things.” 
And in the context of real property, those “things” are hori- 
zontally bounded plots of land. Tahoe-Sierra, 535 U.S., at 
331 (“An interest in real property is defined by the metes 
and bounds that describe its geographic dimensions”). 
States may define those plots differently—some using metes 
and bounds, others using government surveys, recorded 
plats, or subdivision maps. See 11 D. Thomas, Thompson on 
Real Property § 94.07(s) (2d ed. 2002); Powell on Real Prop- 
erty §81A.05(2)(a) (M. Wolf ed. 2016). But the definition of 
property draws the basic line between, as P. G. Wodehouse 
would put it, mewm and tuwm. The question of who owns 
what is pretty important: The rules must provide a readily 
ascertainable definition of the land to which a particular bun- 
dle of rights attaches that does not vary depending upon the 
purpose at issue. See, e. g., Wis. Stat. § 236.28 (2016) (“[T]he 
lots in [a] plat shall be described by the name of the plat and 
the lot and block . . . for all purposes, including those of 
assessment, taxation, devise, descent and conveyance”). 

Following state property lines is also entirely consistent 
with Penn Central. Requiring consideration of the “parcel 
as a whole” is a response to the risk that owners will strate- 
gically pluck one strand from their bundle of property 
rights—such as the air rights at issue in Penn Central—and 
claim a complete taking based on that strand alone. That 
risk of strategic unbundling is not present when a legally 
distinct parcel is the basis of the regulatory takings claim. 
State law defines all of the interests that come along with 
owning a particular parcel, and both property owners and 
the government must take those rights as they find them. 
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The majority envisions that relying on state law will cre- 
ate other opportunities for “gamesmanship” by landowners 
and States: The former, it contends, “might seek to alter [lot] 
lines in anticipation of regulation,” while the latter might 
pass a law that “consolidates ... property” to avoid a suc- 
cessful takings claim. Ante, at 397, 402. But such obvious 
attempts to alter the legal landscape in anticipation of a law- 
suit are unlikely and not particularly difficult to detect and 
disarm. We rejected the strategic splitting of property 
rights in Penn Central, and courts could do the same if faced 
with an attempt to create a takings-specific definition of “pri- 
vate property.” Cf. Phillips v. Washington Legal Founda- 
tion, 524 U.S. 156, 167 (1998) (“[A] State may not sidestep 
the Takings Clause by disavowing traditional property inter- 
ests long recognized under state law”). 

Once the relevant property is identified, the real work be- 
gins. To decide whether the regulation at issue amounts to 
a “taking,” courts should focus on the effect of the regulation 
on the “private property” at issue. Adjacent land under 
common ownership may be relevant to that inquiry. The 
owner’s possession of such a nearby lot could, for instance, 
shed light on how the owner reasonably expected to use the 
parcel at issue before the regulation. Ifthe court concludes 
that the government’s action amounts to a taking, principles 
of “just compensation” may also allow the owner to recover 
damages “with regard to a separate parcel” that is contigu- 
ous and used in conjunction with the parcel at issue. 4A L. 
Smith & M. Hansen, Nichols’ Law of Eminent Domain, ch. 
14B, §14B.02 (rev. 3d ed. 2010). 

In sum, the “parcel as a whole” requirement prevents a 
property owner from identifying a single “strand” in his bun- 
dle of property rights and claiming that interest has been 
taken. Allowing that strategic approach to defining “pri- 
vate property” would undermine the balance struck by our 
regulatory takings cases. Instead, state law creates distinct 
parcels of land and defines the rights that come along with 
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owning those parcels. Those established bundles of rights 
should define the “private property” in regulatory takings 
cases. While ownership of contiguous properties may bear 
on whether a person’s plot has been “taken,” Penn Central 
provides no basis for disregarding state property lines when 
identifying the “parcel as a whole.” 


II 


The lesson that the majority draws from Penn Central is 
that defining “the proper parcel in regulatory takings cases 
cannot be solved by any simple test.” Ante, at 405. Follow- 
ing through on that stand against simplicity, the majority 
lists a complex set of factors theoretically designed to reveal 
whether a hypothetical landowner might expect that his 
property “would be treated as one parcel, or, instead, as sep- 
arate tracts.” Ante, at 397. Those factors, says the major- 
ity, show that Lots E and F of the Murrs’ property constitute 
a single parcel and that the local ordinance requiring the 
Murrs to develop and sell those lots as a pair does not consti- 
tute a taking. 

In deciding that Lots E and F are a single parcel, the ma- 
jority focuses on the importance of the ordinance at issue 
and the extent to which the Murrs may have been especially 
surprised, or unduly harmed, by the application of that ordi- 
nance to their property. But these issues should be consid- 
ered when deciding if a regulation constitutes a “taking.” 
Cramming them into the definition of “private property” un- 
dermines the effectiveness of the Takings Clause as a check 
on the government’s power to shift the cost of public life 
onto private individuals. 

The problem begins when the majority loses track of the 
basic structure of claims under the Takings Clause. While 
it is true that we have referred to regulatory takings claims 
as involving “essentially ad hoc, factual inquiries,” we have 
conducted those wide-ranging investigations when assessing 
“the question of what constitutes a ‘taking’” under Penn 
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Central. Ruckelshaus, 467 U.S., at 1004 (emphasis added); 
see Tahoe-Sierra, 535 U.S., at 326 (“[Wle have generally es- 
chewed any set formula for determining how far is too far” 
(emphasis added; internal quotation marks omitted)). And 
even then, we reach that “ad hoc” Penn Central framework 
only after determining that the regulation did not deny all 
productive use of the parcel. See Tahoe-Sierra, 535 U.S., 
at 331. Both of these inquiries presuppose that the relevant 
“private property” has already been identified. See Hodel 
v. Virginia Surface Mining & Reclamation Assn., Inc., 452 
U.S. 264, 295 (1981) (explaining that “[t]hese ‘ad hoc, factual 
inquiries’ must be conducted with respect to specific prop- 
erty”). There is a simple reason why the majority does not 
cite a single instance in which we have made that identifica- 
tion by relying on anything other than state property princi- 
ples—we have never done so. 

In departing from state property principles, the majority 
authorizes governments to do precisely what we rejected 
in Penn Central: create a litigation-specific definition of 
“property” designed for a claim under the Takings Clause. 
Whenever possible, governments in regulatory takings cases 
will ask courts to aggregate legally distinct properties into 
one “parcel,” solely for purposes of resisting a particular 
claim. And under the majority’s test, identifying the “par- 
cel as a whole” in such cases will turn on the reasonableness 
of the regulation as applied to the claimant. The result is 
that the government’s regulatory interests will come into 
play not once, but twice—first when identifying the relevant 
parcel, and again when determining whether the regulation 
has placed too great a public burden on that property. 

Regulatory takings, however—by their very nature—pit 
the common good against the interests of a few. There is 
an inherent imbalance in that clash of interests. The wide- 
spread benefits of a regulation will often appear far weight- 
ier than the isolated losses suffered by individuals. And 
looking at the bigger picture, the overall societal good of an 
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economic system grounded on private property will appear 
abstract when cast against a concrete regulatory problem. 
In the face of this imbalance, the Takings Clause “prevents 
the public from loading upon one individual more than his 
just share of the burdens of government,” Monongahela 
Nav. Co. v. United States, 148 U.S. 312, 325 (1893), by consid- 
ering the effect of a regulation on specific property rights as 
they are established at state law. But the majority’s ap- 
proach undermines that protection, defining property only 
after engaging in an ad hoc, case-specific consideration of 
individual and community interests. The result is that the 
government’s goals shape the playing field before the contest 
over whether the challenged regulation goes “too far” even 
gets underway. 

Suppose, for example, that a person buys two distinct plots 
of land—known as Lots A and B—from two different owners. 
Lot A is landlocked, but the neighboring Lot B shares a bor- 
der with a local beach. It soon comes to light, however, that 
the beach is a nesting habitat for a species of turtle. To 
protect this species, the state government passes a regula- 
tion preventing any development or recreation in areas abut- 
ting the beach—including Lot B. If that lot became the sub- 
ject of a regulatory takings claim, the purchaser would have 
a strong case for a per se taking: Even accounting for the 
owner’s possession of the other property, Lot B had no re- 
maining economic value or productive use. But under the 
majority’s approach, the government can argue that—based 
on all the circumstances and the nature of the regulation— 
Lots A and B should be considered one “parcel.” If that 
argument succeeds, the owner’s per se takings claim is gone, 
and he is left to roll the dice under the Penn Central balanc- 
ing framework, where the court will, for a second time, 
throw the reasonableness of the government’s regulatory ac- 
tion into the balance. 

The majority assures that, under its test, “[dJefining the 
property ... should not necessarily preordain the outcome 
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in every case.” Ante, at 395 (emphasis added). The under- 
scored language cheapens the assurance. The framework 
laid out today provides little guidance for identifying 
whether “expectations about property ownership would lead 
a landowner to anticipate that his holdings would be treated 
as one parcel, or, instead, as separate tracts.” Ante, at 397. 
Instead, the majority’s approach will lead to definitions of 
the “parcel” that have far more to do with the reasonableness 
of applying the challenged regulation to a particular land- 
owner. The result is clear double counting to tip the scales 
in favor of the government: Reasonable government regula- 
tion should have been anticipated by the landowner, so the 
relevant parcel is defined consistent with that regulation. 
In deciding whether there is a taking under the second step 
of the analysis, the regulation will seem eminently reason- 
able given its impact on the pre-packaged parcel. Not, as 
the Court assures us, “necessarily” in “every” case, but 
surely in most. 

Moreover, given its focus on the particular challenged reg- 
ulation, the majority’s approach must mean that two lots 
might be a single “parcel” for one takings claim, but separate 
“parcels” for another. See ante, at 399. This is just another 
opportunity to gerrymander the definition of “private prop- 
erty” to defeat a takings claim. The majority also empha- 
sizes that courts trying to identify the relevant parcel “must 
strive” to ensure that “some people alone [do not] bear public 
burdens which, in all fairness and justice, should be borne by 
the public as a whole.” Ante, at 405-406 (internal quotation 
marks omitted). But this refrain is the traditional touch- 
stone for spotting a taking, not for defining private property. 

Put simply, today’s decision knocks the definition of “pri- 
vate property” loose from its foundation on stable state law 
rules and throws it into the maelstrom of multiple factors 
that come into play at the second step of the takings analysis. 
The result: The majority’s new framework compromises the 
Takings Clause as a barrier between individuals and the 
press of the public interest. 
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Ill 


Staying with a state law approach to defining “pri- 
vate property” would make our job in this case fairly easy. 
The Murr siblings acquired Lot F in 1994 and Lot E a year 
later. Once the lots fell into common ownership, the chal- 
lenged ordinance prevented them from being “sold or devel- 
oped as separate lots” because neither contained a suffi- 
ciently large area of buildable land. Wis. Admin. Code 
§NR118.08(4)(a)(2). The Murrs argued that the ordinance 
amounted to a taking of Lot E, but the State of Wisconsin 
and St. Croix County proposed that both lots together should 
count as the relevant “parcel.” 

The trial court sided with the State and county, and the 
Wisconsin Court of Appeals affirmed. Rather than consid- 
ering whether Lots E and F are separate parcels under Wis- 
consin law, however, the Court of Appeals adopted a takings- 
specific approach to defining the relevant parcel. See 2015 
WI App: 18, 359 Wis. 2d 675, 859 N. W. 2d 628 (unpublished 
opinion), App. to Pet. for Cert. A-9, 417 (framing the issue 
as “whether contiguous property is analytically divisible for 
purposes of a regulatory takings claim”). Relying on what 
it called a “well-established rule” for “regulatory takings 
cases,” the court explained “that contiguous property under 
common ownership is considered as a whole regardless of 
the number of parcels contained therein.” Jd., at A-11, 720. 
And because Lots E and F were side by side and owned by 
the Murrs, the case was straightforward: The two lots were 
one “parcel” for the regulatory takings analysis. The court 
therefore evaluated the effect of the ordinance on the two 
lots considered together. 

As I see it, the Wisconsin Court of Appeals was wrong to 
apply a takings-specific definition of the property at issue. 
Instead, the court should have asked whether, under general 
state law principles, Lots E and F are legally distinct parcels 
of land. I would therefore vacate the judgment below and 
remand for the court to identify the relevant property using 
ordinary principles of Wisconsin property law. 
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After making that state law determination, the next step 
would be to determine whether the challenged ordinance 
amounts to a “taking.” If Lot E is a legally distinct parcel 
under state law, the Court of Appeals would have to perform 
the takings analysis anew, but could still consider many of 
the issues the majority finds important. The majority, for 
instance, notes that under the ordinance the Murrs can use 
Lot E as “recreational space,” as the “location of any im- 
provements,” and as a valuable addition to Lot F. Ante, at 
403. These facts could be relevant to whether the “regula- 
tion denies all economically beneficial or productive use” of 
Lot E. Lucas, 505 U.S., at 1015. Similarly, the majority 
touts the benefits of the ordinance and observes that the 
Murrs had little use for Lot E independent of Lot F and 
could have predicted that Lot E would be regulated. Ante, 
at 403-404. These facts speak to “the economic impact of the 
regulation,” interference with “investment-backed expecta- 
tions,” and the “character of the governmental action”—all 
things we traditionally consider in the Penn Central analy- 
sis. 488 U.S., at 124. 

I would be careful, however, to confine these considera- 
tions to the question whether the regulation constitutes a 
taking. As Alexander Hamilton explained, “the security of 
Property” is one of the “great object[s] of government.” 1 
Records of the Federal Convention of 1787, p. 302 (M. Far- 
rand ed. 1911). The Takings Clause was adopted to ensure 
such security by protecting property rights as they exist 
under state law. Deciding whether a regulation has gone so 
far as to constitute a “taking” of one of those property rights 
is, properly enough, a fact-intensive task that relies “as much 
on the exercise of judgment as on the application of logic.” 
MacDonald, Sommer & Frates v. Yolo County, 477 U.S. 340, 
349 (1986) (alterations and internal quotation marks omit- 
ted). But basing the definition of “property” on a judgment 
call, too, allows the government’s interests to warp the pri- 
vate rights that the Takings Clause is supposed to secure. 

I respectfully dissent. 
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JUSTICE THOMAS, dissenting. 


I join THE CHIEF JUSTICE’s dissent because it correctly 
applies this Court’s regulatory takings precedents, which no 
party has asked us to reconsider. The Court, however, has 
never purported to ground those precedents in the Constitu- 
tion as it was originally understood. In Pennsylvania Coal 
Co. v. Mahon, 260 U.S. 398, 415 (1922), the Court announced 
a “general rule” that “if regulation goes too far it will be 
recognized as a taking.” But we have since observed that, 
prior to Mahon, “it was generally thought that the Takings 
Clause reached only a ‘direct appropriation’ of property, 
Legal Tender Cases, 12 Wall. 457, 551 (1871), or the functional 
equivalent of a ‘practical ouster of [the owner’s] possession,’ 
Transportation Co. v. Chicago, 99 U.S. 635, 642 (1879).” 
Lucas v. South Carolina Coastal Council, 505 U.S. 1008, 
1014 (1992). In my view, it would be desirable for us to take 
a fresh look at our regulatory takings jurisprudence, to see 
whether it can be grounded in the original public meaning of 
the Takings Clause of the Fifth Amendment or the Privi- 
leges or Immunities Clause of the Fourteenth Amendment. 
See generally Rappaport, Originalism and Regulatory Tak- 
ings: Why the Fifth Amendment May Not Protect Against 
Regulatory Takings, but the Fourteenth Amendment May, 
45 San Diego L. Rev. 729 (2008) describing the debate among 
scholars over those questions). 
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PERRY v. MERIT SYSTEMS PROTECTION BOARD 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16-399. Argued April 17, 2017—Decided June 23, 2017 


Under the Civil Service Reform Act of 1978 (CSRA), the Merit Systems 
Protection Board (MSPB or Board) has the power to review certain 
serious personnel actions against federal employees. If an employee 
asserts rights under the CSRA only, MSPB decisions are subject 
to judicial review exclusively in the Federal Circuit. 5 U.S.C. 
§7703(b)(1). If the employee invokes only federal antidiscrimination 
law, the proper forum for judicial review is federal district court. See 
Kloeckner v. Solis, 568 U.S. 41, 46. 

An employee who complains of a serious adverse employment action 
and attributes the action, in whole or in part, to bias based on race, 
gender, age, or disability brings a “mixed case.” When the MSPB dis- 
misses a mixed case on the merits or on procedural grounds, review 
authority lies in district court, not the Federal Circuit. Jd., at 50, 56. 
This case concerns the proper forum for judicial review when the MSPB 
dismisses such a case for lack of jurisdiction. 

Anthony Perry received notice that he would be terminated from his 
employment at the U.S. Census Bureau for spotty attendance. Perry 
and the Bureau reached a settlement in which Perry agreed to a 30-day 
suspension and early retirement. The settlement also required Perry 
to dismiss discrimination claims he had filed separately with the Equal 
Employment Opportunity Commission (EEOC). After retiring, Perry 
appealed his suspension and retirement to the MSPB, alleging discrimi- 
nation based on race, age, and disability, as well as retaliation by the 
Bureau for his prior discrimination complaints. The settlement, he 
maintained, did not stand in the way, because the Bureau had coerced 
him into signing it. But an MSPB administrative law judge (ALJ) de- 
termined that Perry had failed to prove that the settlement was coerced. 
Presuming Perry’s retirement to be voluntary, the ALJ dismissed his 
case. Because voluntary actions are not appealable to the MSPB, the 
ALJ observed, the Board lacked jurisdiction to entertain Perry’s claims. 
The MSPB affirmed, deeming Perry’s separation voluntary and there- 
fore not subject to the Board’s jurisdiction. If dissatisfied with the 
MSPB’s ruling, the Board stated, Perry could seek judicial review in the 
Federal Circuit. Perry instead sought review in the D. C. Circuit, 
which, the parties later agreed, lacked jurisdiction. The D. C. Circuit 
held that the proper forum was the Federal Circuit and transferred the 


Cite as: 582 U.S. 420 (2017) 421 


Syllabus 


case there. Kloeckner did not control, the court concluded, because it 
addressed dismissals on procedural grounds, not jurisdictional grounds. 


Held: The proper review forum when the MSPB dismisses a mixed case 
on jurisdictional grounds is district court. Pp. 429-438. 

(a) The Government argues that employees must split their mixed 
claims, appealing MSPB nonappealability rulings to the Federal Circuit 
while repairing to the district court to adjudicate their discrimination 
claims. Perry counters that the district court alone can resolve his en- 
tire complaint. Perry advances the more sensible reading of the statu- 
tory prescriptions. 

Kloeckner announced a clear rule: “[M]ixed cases shall be filed in dis- 
trict court.” 568 U.S., at 50; see id., at 56. The key to district court 
review is the employee’s “clai/m/ that an agency action appealable to 
the MSPB violates an antidiscrimination statute listed in § 7702(a)(1).” 
Ibid. (emphasis added). Such a nonfrivolous allegation of jurisdiction 
suffices to establish district court jurisdiction. EEOC regulations are 
in accord, and several Courts of Appeals have similarly described 
mixed-case appeals as those alleging an adverse action subject to MSPB 
jurisdiction taken, in whole or in part, because of unlawful discrimina- 
tion. Perry, who “complain[ed] of a personnel action serious enough to 
appeal to the MSPB” and “allege[d] that the [personnel] action was 
based on discrimination,” brought a mixed case, and district court juris- 
diction was therefore proper. Pp. 429-432. 

(b) The Government’s proposed distinction—between MSPB merits 
and procedural decisions, on the one hand, and the Board’s jurisdictional 
rulings, on the other—has multiple infirmities. Had Congress wanted 
to bifurcate judicial review, sending merits and procedural decisions to 
district court and jurisdictional dismissals to the Federal Circuit, it 
could have said so. See Kloeckner, 568 U.S., at 52. The Government’s 
newly devised attempt to distinguish jurisdictional dismissals from pro- 
cedural dismissals is a departure from its position in Kloeckner. Such 
a distinction, as both parties recognized in Kloeckner, would be perplex- 
ing and elusive. The distinction between jurisdiction and the merits is 
also not inevitably sharp, for the two inquiries may overlap. And be- 
cause the MSPB may issue rulings on alternate or multiple grounds, 
some “jurisdictional,” others procedural or substantive, allocating judi- 
cial review authority based on a separate rule for jurisdictional rulings 
may prove unworkable in practice. Perry’s comprehension of the com- 
plex statutory text, in contrast, serves “[t]he CSRA’s objective of creat- 
ing an integrated scheme of review[, which] would be seriously under- 
mined” by “parallel litigation regarding the same agency action.” 
Elgin v. Department of Treasury, 567 U.S. 1,14. Pp. 4382-437. 


829 F. 3d 760, reversed and remanded. 
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GINSBURG, J., delivered the opinion of the Court, in which ROBERTS, 
C. J., and KENNEDY, BREYER, ALITO, SOTOMAYOR, and KAGAN, JJ., joined. 
GORSUCH, J., filed a dissenting opinion, in which THOMAS, J., joined, post, 
p. 488. 


Christopher Landau argued the cause and filed briefs for 
petitioner. 

Brian H. Fletcher argued the cause for respondent. With 
him on the brief were Acting Solicitor General Wall, Acting 
Assistant Attorney General Readler, Deputy Solicitor Gen- 
eral Stewart, Eric J. Feigin, Marleigh D. Dover, and Steph- 
anie R. Marcus.* 


JUSTICE GINSBURG delivered the opinion of the Court. 


This case concerns the proper forum for judicial review 
when a federal employee complains of a serious adverse em- 
ployment action taken against him, one falling within the 
compass of the Civil Service Reform Act of 1978 (CSRA), 5 
U.S. C.§ 1101 et seqg., and attributes the action, in whole or 
in part, to bias based on race, gender, age, or disability, in 
violation of federal antidiscrimination laws. We refer to 
complaints of that order, descriptively, as “mixed cases.” 

In the CSRA, Congress created the Merit Systems Protec- 
tion Board (MSPB or Board) to review certain serious per- 
sonnel actions against federal employees. If an employee 
asserts rights under the CSRA only, MSPB decisions, all 
agree, are subject to judicial review exclusively in the Fed- 
eral Circuit. §7703(b)(1). If the employee asserts no civil- 
service rights, invoking only federal antidiscrimination law, 
the proper forum for judicial review, again all agree, is a 
federal district court, see Kloeckner v. Solis, 568 U.S. 41, 46 
(2012); the Federal Circuit, while empowered to review 
MSPB decisions on civil-service claims, § 7703(b)(1)(A), lacks 


*Michael L. Foreman, Joseph V. Kaplan, and Alan R. Kabat filed a 
brief for the Metropolitan Washington Employment Lawyers Association 
as amicus curiae urging reversal. 
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authority over claims arising under antidiscrimination laws, 
see §7703(¢). 

When a complaint presents a mixed case, and the MSPB 
dismisses it, must the employee resort to the Federal Circuit 
for review of any civil-service issue, reserving claims under 
federal antidiscrimination law for discrete district court ad- 
judication? Ifthe MSPB dismisses a mixed case on the mer- 
its, the parties agree, review authority lies in district court, 
not in the Federal Circuit. In Kloeckner, 568 U.S., at 50, 
56, we held, the proper review forum is also the district court 
when the MSPB dismisses a mixed case on procedural 
grounds, in Kloeckner itself, failure to meet a deadline for 
Board review set by the MSPB. We hold today that the 
review route remains the same when the MSPB types its 
dismissal of a mixed case as “jurisdictional.” As in Kloeck- 
ner, we are mindful that review rights should be read not to 
protract proceedings, increase costs, and stymie employees, 
but. to secure expeditious resolution of the claims employees 
present. See Elgin v. Department of Treasury, 567 U.S. 1, 
15 (2012) (emphasizing need for “clear guidance about the 
proper forum for [an] employee’s [CSRA] claims”). Cf. Fed. 
Rule Civ. Proce. 1. 

I 


A 


The CSRA “establishes a framework for evaluating per- 
sonnel actions taken against federal employees.” Kloeckner 
v. Solis, 568 U.S. 41, 44 (2012). For “particularly serious” 
actions, “for example, a removal from employment or a re- 
duction in grade or pay,” “the affected employee has a right 
to appeal the agency’s decision to the MSPB.” Jbid. (citing 
§§ 1204, 7512, 7701). Such an appeal may present a civil- 
service claim only. Typically, the employee may allege that 


1Many CSRA claimants proceed pro se. See MSPB, Congressional 
Budget Justification FY 2017, p. 14 (2016) (“Generally, at least half or more 
of the appeals filed with the [MSPB] are from pro se appellants... .”). 
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“the agency had insufficient cause for taking the action under 
the CSRA.” Id., at 44. An appeal to the MSPB, however, 
may also complain of adverse action taken, in whole or in 
part, because of discrimination prohibited by another federal 
statute, for example, Title VII of the Civil Rights Act of 
1964, 42 U.S. C. §2000e et seq., or the Age Discrimination in 
Employment Act of 1967, 29 U.S.C. §621 et seg. See 5 
U.S. C. §7702(a)(1); Kloeckner, 568 U.S., at 44. 

In Kloeckner, we explained, “[wlhen an employee com- 
plains of a personnel action serious enough to appeal to the 
MSPB and alleges that the action was based on discrimina- 
tion, she is said (by pertinent regulation) to have brought a 
‘mixed case.’” Jbid. (quoting 29 CFR §1614.802 (2012)). 
See also § 1614.3802(a)(2) (2016) defining “mixed case appeal” 
as one in which an employee “alleges that an appealable 
agency action was effected, in whole or in part, because of 
discrimination”). For mixed cases, “[t]he CSRA and regula- 
tions of, the MSPB and Equal Employment Opportunity 
Commission (EEOC) set out special procedures . . . different 
from those used when the employee either challenges a seri- 
ous personnel action under the CSRA alone or attacks a less 
serious action as discriminatory.” Kloeckner, 568 U.S., at 
44-45, 

As Kloeckner detailed, the CSRA provides diverse proce- 
dural routes for an employee’s pursuit of a mixed case. The 
employee “may first file a discrimination complaint with the 
agency itself,” in the agency’s equal employment opportunity 
(EEO) office, “much as an employee challenging a personnel 
practice not appealable to the MSPB could do.” Id., at 45 
(iting 5 CFR §1201.154(a) (2012); 29 CFR §1614.302(b) 
(2012)); see §7702(a)(2). “Ifthe agency [EEO office] decides 
against her, the employee may then either take the matter 
to the MSPB or bypass further administrative review by 
suing the agency in district court.” Kloeckner, 568 U.S., at 
45 (citing 5 CFR §1201.154(b); 29 CFR § 1614.302(d)(1)()); 
see §7702(a)(2). “Alternatively, the employee may initiate 
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the process by bringing her case directly to the MSPB, 
forgoing the agency’s own system for evaluating discrimina- 
tion charges.” Kloeckner, 568 U.S., at 45 (citing 5 CFR 
§ 1201.154(a); 29 CFR § 1614.302(b)); see § 7702(a)(1). 

Section 7702 prescribes appellate proceedings in actions 
involving discrimination. Defining the MSPB’s jurisdiction 
in mixed-case appeals that bypass an agency’s EEO office, 
§7702(a)(1) states in relevant part: 


“[I]n the case of any employee . .. who— 

“(A) has been affected by an action which the em- 
ployee ... may appeal to the [MSPB], and 

“(B) alleges that a basis for the action was discrimina- 
tion prohibited by [specified antidiscrimination statutes], 
“the Board shall, within 120 days of the filing of the 
appeal, decide both the issue of discrimination and the 
appealable action in accordance with the Board’s appel- 
late procedures... .”” 


Section 7702(a)(2) similarly authorizes a mixed-case appeal 
to the MSPB from an agency EEO office’s decision. Then, 
“Tilf the MSPB upholds the personnel action (whether in the 
first instance or after the agency has done so), the employee 
again has a choice: She may request additional administra- 
tive process, this time with the EEOC, or else she may 
seek judicial review.” Kloeckner, 568 U.S., at 45 (iting 
§ 7702(a)(3), (b); 5 CFR § 1201.161; 29 CFR § 1614.303). 
Section 7703(b) designates the proper forum for judicial 
review of MSPB decisions. Section 7703(b)(1)(A) provides 
the general rule: “[A] petition to review a... final decision 
of the Board shall be filed in the United States Court of Ap- 
peals for the Federal Circuit.” Section 7703(b)(2) states the 


2 Tf the MSPB fails to render a “judicially reviewable action” within 120 
days, an employee may, “at any time after ... the 120th day,” “file a civil 
action [in district court] to the same extent and in the same manner as 
provided in” the federal antidiscrimination laws invoked by the em- 
ployee. §7702(e)(1). 
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exception here relevant, governing “[clases of discrimination 
subject to the provisions of [§]7702.” See Kloeckner, 568 
U.S., at 46 (“The ‘cases of discrimination’ in §7703(b)(2)’s 
exception .. . are mixed cases, in which an employee chal- 
lenges as discriminatory a personnel action appealable to the 
MSPB.”). Such cases “shall be filed under [the enforcement 
sections of Title VII of the Civil Rights Act of 1964, the Age 
Discrimination in Employment Act, and the Fair Labor 
Standards Act of 1938, 29 U.S.C. $201 et seq.], as applica- 
ble.” §7703(b)(2). Those enforcement provisions “all au- 
thorize suit in federal district court.” Kloeckner, 568 U.S., 
at 46 (citing, inter alia, 42 U.S. C. §§ 2000e-16(c), 2000e-5(f); 
29 U.S.C. §6338a@); $216(b)). Thus, if the MSPB decides 
against the employee on the merits of a mixed case, the stat- 
ute instructs her to seek review in federal district court 
under the enforcement provision of the relevant antidiscrimi- 
nation laws. §7703(b)(2); see Kloeckner, 568 U.S., at 
56,.n. 4.3 

Federal district court is also the proper forum for judicial 
review, we held in Kloeckner, when the MSPB dismisses 
a mixed case on procedural grounds. I/d., at 50, 56. We 
rested that conclusion on this syllogism: “Under § 7703(b)(2), 
‘cases of discrimination subject to [$7702] shall be filed in 
district court.” IJd., at 50 (alteration in original). Further, 
“Tulnder §7702(a)(1), [mixed cases qualify as] ‘cases of dis- 
crimination subject to [$7702].’” Ibid. (third alteration in 


3 Our decision in Kloeckner v. Solis, 568 U.S. 41 (2012), did not merely 
assume that the civil-service component of mixed cases travels to district 
court. See id., at 56, n. 4 (“If the MSPB rejects on the merits a complaint 
alleging that an agency violated the CSRA as well as an antidiscrimination 
law, the suit will come to district court for a decision on both questions.” 
(emphasis added)). But see post, at 445-446. Characteristic of “mixed 
cases,” the employee in Kloeckner complained of adverse action taken, at 
least in part, because of discrimination. See 568 U.S., at 47. The Board 
dismissed that case, not for any flaw under antidiscrimination law, but 
because the employee missed a deadline set by the MSPB. See id., at 
47-48. 
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original). Thus, “mixed cases shall be filed in district 
court.” Ibid. That syllogism, we held, holds true whether 
the dismissal rests on procedural grounds or on the merits, 
for “nowhere in the [CSRA’s] provisions on judicial review” 
is a distinction drawn between MSPB merits decisions and 
procedural rulings. IJd., at 51. 

The instant case presents this question: Where does an 
employee seek judicial review when the MSPB dismisses her 
civil-service case alleging discrimination neither on the mer- 
its nor on a procedural ground, but for lack of jurisdiction? 


B 


Anthony Perry worked at the U. 8S. Census Bureau until 
2012. 829 F. 3d 760, 762 (CADC 2016). In 2011, Perry re- 
ceived notice that he would be terminated because of spotty 
attendance. Jbid. Later that year, Perry and the Bureau 
reached _a,settlement in which Perry agreed to a 30-day 
suspension and early retirement. Jbid. The agreement re- 
quired Perry to dismiss discrimination claims he had sepa- 
rately filed with the EEOC. Ibid. 

After retiring, Perry appealed his suspension and retire- 
ment to the MSPB. Jbid. He alleged discrimination on 
grounds of race, age, and disability, as well as retaliation by 
the Bureau for his prior discrimination complaints. Jbid. 
The settlement, he maintained, did not stand in the way, be- 
cause the Bureau coerced him into signing it. Ibid. 

An MSPB administrative law judge (ALJ) eventually de- 
termined that Perry had failed to prove that the settlement 
was coerced. Perry v. Department of Commerce, No. DC- 
0752-12-0486-B-1 etc. (Dec. 23, 2018) (initial decision), App. 
to Pet. for Cert. 32a, 47a. Presuming Perry’s retirement to 
be voluntary, the ALJ dismissed his case. Id., at 33a, 47a. 
Voluntary actions are not appealable to the MSPB, the ALJ 
observed, hence, the ALJ concluded, the Board lacked juris- 
diction to entertain Perry’s claims. Id., at 51a. 
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The MSPB affirmed the ALJ’s decision. See Perry v. De- 
partment of Commerce, 2014 WL 5358308, *1 (Aug. 6, 2014) 
(final order). The settlement agreement, the Board re- 
counted, provided that Perry would waive his Board appeal 
rights with respect to his suspension and retirement. bid. 
Because Perry did not prove that the agreement was invol- 
untary, the Board determined (in accord with the ALJ) that 
his separation should be deemed voluntary, hence not an ad- 
verse action subject to the Board’s jurisdiction under 
§7702(a)(1). Id., at *3-*4. If dissatisfied with the MSPB’s 
ruling, the Board stated in its decision, Perry could seek ju- 
dicial review in the Federal Circuit. Id., at *4. 

Perry instead filed a pro se petition for review in the D. C. 
Circuit. 829 F. 3d, at 763. The court ordered jurisdictional 
briefing and appointed counsel to argue for Perry. Jbid. 
By the time the court heard argument, the parties had 
agreed that the D. C. Circuit lacked jurisdiction, but dis- 
agreed on whether the proper forum for judicial review was 
the Federal Circuit, as the Government contended, or federal 
district court, as Perry maintained. Jbid. 

The D. C. Circuit held that the Federal Circuit had juris- 
diction over Perry’s petition and transferred his case to that 
court under 28 U.S.C. §16381. 829 F. 3d, at 763. The 
court’s disposition was precedent-bound: In a prior decision, 
Powell v. Department of Defense, 158 F. 3d 597, 598 (1998), 
the D. C. Circuit had held that the Federal Circuit is the 
proper forum for judicial review of MSPB decisions dismiss- 
ing mixed cases “on procedural or threshold grounds.” See 
829 F. 3d, at 764, 767-768. Notably, Powell ranked as a “pro- 
cedural or threshold matter” “the Board’s view of its jur- 
isdiction.” 158 F. 3d, at 599 (internal quotation marks 
omitted). 

The D. C. Circuit rejected Perry’s argument that Powell 
was undermined by this Court’s intervening decision in 
Kloeckner, which held MSPB procedural dispositions of 
mixed cases reviewable in district court. 829 F. 3d, at 764— 
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768. Kloeckner, the D.C. Circuit observed, repeatedly tied 
its decision to dismissals on “procedural grounds,” 568 U.S., 
at 44, 46, 49, 52, 54,55. See 829 F. 3d, at 765. Jurisdictional 
dismissals differ from procedural dismissals, the D. C. Circuit 
concluded, given the CSRA’s reference to mixed cases as 
those “which the employee ... may appeal to the [MSPB].” 
Id., at 766-767 (quoting § 7702(a)(1)(A); emphasis added). A 
jurisdictional dismissal, the court said, rests on the Board’s 
determination that the employee may not appeal his case 
to the MSPB. Id., at 766-767. In contrast, a dismissal on 
procedural grounds, e.g., untimely resort to the MSPB, 
leaves the employee still “affected by an action which [she] 
may appeal to the MSPB.” Jbid. (quoting § 7702(a)(1)(A); al- 
teration in original). 

We granted certiorari to review the D. C. Circuit’s deci- 
sion, 580 U.S. 1089 (2017), which accords with the Federal 
Circuit’s decision in Conforto v. Merit Systems Protection 
Bd., 713. F.3d_1111 (2018). 

II 


Federal employees, the Government acknowledges, have a 
right to pursue claims of discrimination in violation of federal 
law in federal district court. Nor is there any doubt that 
the Federal Circuit lacks authority to adjudicate such claims. 
See § 7703) (preserving “right to have the facts subject to 
trial de novo by the reviewing court” in any “case of discrim- 
ination” brought under § 7703(b)(2)). The sole question here 
disputed: What procedural route may an employee in Perry’s 
situation take to gain judicial review of the MSPB’s jurisdic- 
tional disposition of a complaint that alleges adverse action 
taken under the CSRA in whole or in part due to discrimina- 
tion proscribed by federal law? 

The Government argues, and the dissent agrees, that em- 
ployees, situated as Perry is, must split their claims, appeal- 
ing MSPB nonappealability rulings to the Federal Circuit 
while repairing to the district court for adjudication of their 
discrimination claims. As Perry sees it, one stop is all he 
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need make. Exclusively competent to adjudicate “[clases of 
discrimination,” §7703(b)(2), the district court alone can re- 
solve his entire complaint, Perry urges; the CSRA, he main- 
tains, forces no bifurcation of his case. 

Section 7702(a)(1), the Government contends, marks a case 
as mixed only if the employee “has been affected by an action 
which the employee .. . may appeal to the [MSPB].” Brief 
for Respondent 15, 17-19, 21. An MSPB finding of nonap- 
pealability removes a case from that category, the Govern- 
ment asserts, and hence, from the purview of “[clases of 
discrimination” described in §7703(b)(2). Id., at 21. Only 
this reading of the CSRA’s provisions on judicial review— 
one ordering Federal Circuit review of any and all MSPB 
appealability determinations—the Government maintains, 
can ensure nationwide uniformity in answering questions 
arising under the CSRA. Id., at 26-32. 

Perry emphasizes in response that §7702(a)(1)(A)’s lan- 
guage, delineating cases in which an employee “has been. af- 
fected by an action which the employee .. . may appeal to 
the [MSPB],” is not confined to cases an employee may szc- 
cessfully appeal to the Board. Brief for Petitioner 19. The 
MSPB’s adverse ruling on the merits of his claim that the 
settlement was coerced, Perry argues, “did not retroactively 
divest the MSPB of jurisdiction to render that decision.” 
Id., at 21. The key consideration, according to Perry, is not 
what the MSPB determined about appealability; it is instead 
the nature of an employee’s claim that he had been “affected 
by an action [appealable] to the [MSPB]” (here, suspension 
for more than 14 days and involuntary removal, see § 7512(1), 
(2)). See id., at 11, 28-24. Perry draws support for this 
argument from our recognition that “a party [may] establish 
jurisdiction at the outset of a case by means of a nonfrivolous 
assertion of jurisdictional elements,” Jerome B. Grubart, 
Inc. v. Great Lakes Dredge & Dock Co., 513 U.S. 527, 537 
(1995). See Brief for Petitioner 21-22. 

Perry, we hold, advances the more sensible reading of 
the statutory prescriptions. The Government’s procedure- 
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jurisdiction distinction, we conclude, is no more tenable than 
“the merits-procedure distinction” we rejected in Kloeckner, 
568 U.S., at 51. 

A 


As just noted, a nonfrivolous allegation of jurisdiction gen- 
erally suffices to establish jurisdiction upon initiation of a 
case. See Jerome B. Grubart, Inc., 518 U.S., at 5387. See 
also Bell v. Hood, 327 U.S. 678, 682-683 (1946) (To invoke 
federal-question jurisdiction, allegations in a complaint must 
simply be more than “insubstantial or frivolous,” and “[ilf 
the court does later exercise its jurisdiction to determine 
that the allegations in the complaint do not state a ground 
for relief, then dismissal of the case would be on the merits, 
not for want of jurisdiction.”). So too here: Whether an 
employee “has been affected by an action which [she] may 
appeal to the [MSPB],” §7702(a)(1)(A), turns on her well- 
pleaded. allegations. Kloeckner, EKEOC regulations, and 
Courts of Appeals’ decisions are corroborative. 

We announced a clear rule in Kloeckner: “[Mlixed cases 
shall be filed in district court.” 568 U.S., at 50. An em- 
ployee brings a mixed case, we explained, when she “com- 
plains of a personnel action serious enough to appeal to the 
MSPB,” e. g., suspension for more than 14 days, §7512(2), 
“and alleges that the action was based on discrimination,” 
id., at 44 (emphasis deleted). The key to district court re- 
view, we said, was the employee’s “clai/m/ that an agency 
action appealable to the MSPB violates an antidiscrimina- 
tion statute listed in §7702(a)(1).” Id., at 56 (emphasis 
added). 

EEOC regulations, see supra, at 424, are in accord: The 
defining feature of a “mixed case appeal,” those regulations 
instruct, is the employee’s “alleg/ation/] that an appealable 
agency action was effected, in whole or in part, because of 
discrimination.” 29 CFR §1614.302(a)(2) (2016) (emphasis 
added). Several Courts of Appeals have similarly described 
mixed-case appeals as those alleging an adverse action sub- 
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ject to MSPB jurisdiction taken, in whole or in part, because 
of unlawful discrimination. See, e.g., Downey v. Runyon, 
160 F. 3d 139, 148 (CA2 1998) (“Mixed appeals to the MSPB 
are those appeals alleging an appealable action [elffected in 
whole or in part by prohibited discrimination.” (emphasis 
added)); Powell, 158 F. 3d, at 597 (defining mixed-case appeal 
as “an appeal alleging both a Board-jurisdictional agency 
action and a claim of unlawful discrimination” (emphasis 
added)). See also Conforto, 713 F. 3d, at 1126-1127, n. 5 
(Dyk, J., dissenting).* 

Because Perry “complain[ed] of a personnel action serious 
enough to appeal to the MSPB” (in his case, a 30-day suspen- 
sion and involuntary removal, see supra, at 427; §'7512(1), 
(2)) and “allege[d] that the [personnel] action was based on 
discrimination,” he brought a mixed case. Kloeckner, 568 
U.S., at 44.2 Judicial review of such a case lies in district 
court. Id., at 50, 56. 

B 


The Government rests heavily on a distinction between 
MSPB merits and procedural decisions, on the one hand, and 


“Our interpretation is also consistent with another CSRA provision, 
§ 75138), which provides that “[aln employee against whom an action is 
taken under this section is entitled to appeal to the... Board.” Because 
the “entitle[ment] to appeal” conferred in §7513(d) must be determined 
before an appeal is filed, such a right cannot depend on the outcome of 
the appeal. 

5Tf, as the dissent and the Government argue, see post, at 445-446; Brief 
for Respondent 19-26, 33-35, Perry’s case is not “mixed,” one can only 
wonder what kind of case it is, surely not one asserting rights under the 
CSRA only, or one invoking only antidiscrimination law. See supra, at 
422-423. This is, of course, a paradigm mixed case: Perry alleges serious 
personnel actions (suspension and forced retirement) caused in whole or 
in part by prohibited discrimination. So did the employee in Kloeckner. 
She alleged that her firing (a serious personnel action) was based on dis- 
crimination. See 568 U.S., at 47. Thus Perry, like Kloeckner, well un- 
derstood what the term “mixed case” means. 
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the Board’s jurisdictional rulings, on the other. The dis- 
tinction has multiple infirmities. 

“If Congress had wanted to [bifurcate judicial review,] 
send[ing] merits decisions to district court and procedural 
dismissals to the Federal Circuit,” we observed in Kloeckner, 
“it could just have said so.” IJd., at 52. The same observa- 
tion could be made about bifurcating judicial review here, 
sending the MSPB’s merits and procedural decisions to dis- 
trict court, but its jurisdictional dismissals to the Federal 
Circuit.’ 

The Government’s attempt to separate jurisdictional dis- 
missals from procedural dismissals is newly devised. In 
Kloeckner, the Government agreed with the employee that 
there was “no basis” for a procedure-jurisdiction distinction. 
Brief for Respondent, O. T. 2012, No. 11-184, p. 25, n. 3; see 
Reply to Brief in Opposition, O. T. 2012, No. 11-184, pp. 1- 
2 (stating employee’s agreement with the Government that 
procedural and jurisdictional dismissals should, travel to- 
gether). Issues of both kinds, the Government there urged, 
should go to the Federal Circuit. Drawing such a distinc- 
tion, the Government observed, would be “difficult and un- 
predictable.” Brief in Opposition in Kloeckner, O. T. 2012, 
No. 11-184, p. 15 (internal quotation marks omitted). Now, 


® Notably, the dissent ventures no support for the principal argument 
made by the Government, 7. e., that MSPB jurisdictional dispositions be- 
long in the Federal Circuit, procedural and merits dispositions, in district 
court. 

“As Judge Dyk, dissenting in Conforto v. Merit Systems Protection Bd., 
713 F. 3d 1111 (CA Fed. 2013), pointed out: “[W]Jhere Congress intended 
to distinguish between different types of Board decisions, it did so ex- 
pressly.” Jd., at 1124, n. 1 (citing §3330b(b) (“An election under this sec- 
tion may not be made... after the [MSPB] has issued a judicially review- 
able decision on the merits of the appeal.” (emphasis added)); § 7703(a)(2) 
(“The Board shall be named respondent in any proceeding brought pursu- 
ant to this subsection, unless the employee . . . seeks review of a final 
order or decision on the merits ....” (emphasis added))). 
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in light of our holding in Kloeckner that procedural dismiss- 
als should go to district court, the Government has changed 
course, contending that MSPB procedural and jurisdictional 
dismissals should travel different paths.® 

A procedure-jurisdiction distinction for purposes of deter- 
mining the court in which judicial review lies, as both parties 
recognized in Kloeckner, would be perplexing and elusive. 
If a 30-day suspension followed by termination becomes non- 
appealable to the MSPB when the Board credits a release 
signed by the employee, one may ask why a determination 
that the employee complained of such adverse actions (sus- 
pension and termination) too late, i.e., after a Board-set 
deadline, does not similarly render the complaint nonappeal- 
able. In both situations, the Board disassociates itself from 
the case upon making a threshold determination. This 
Court, like others, we note, has sometimes wrestled over the 
proper characterization of timeliness questions. Compare 
Bowles v. Russell, 551 U.S. 205, 209-211, 215 (2007) (timely 
filing of notice of appeal in civil cases is “jurisdictional”), 
with id., at 217-219 (Souter, J., dissenting) (timeliness of 
notice of appeal is a procedural issue). 

Just as the proper characterization of a question as juris- 
dictional rather than procedural can be slippery, the distinc- 


’This is not the first time the Government has changed its position. 
Before the Federal Circuit in Ballentine v. Merit Systems Protection Bd., 
738 F. 2d 1244 (1984), the Government moved to transfer to district court 
an appeal challenging a jurisdictional dismissal by the MSPB. See id., 
at 1245. The Government argued that “even a question of the Board’s 
jurisdiction to hear an attempted mixed case appeal must be addressed by 
a district court.” Jd., at 1247 (internal quotation marks omitted). Re- 
jecting the Government’s position, the Federal Circuit concluded that it 
could review MSPB decisions on “procedural or threshold matters, not 
related to the merits of a discrimination claim.” Jbid. In Kloeckner, we 
disapproved the Federal Circuit’s holding with respect to MSPB proce- 
dural dismissals. 568 U.S., at 50, 56. Today we disapprove Ballentine’s 
holding with respect to jurisdictional dismissals, thereby adopting pre- 
cisely the position advanced by the Government in that case. 
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tion between jurisdictional and merits issues is not inevita- 
bly sharp, for the two inquiries may overlap. See Shoaf v. 
Department of Agriculture, 260 F. 3d 1336, 1841 (CA Fed. 
2001) (“recogniz[ing] that the MSPB’s jurisdiction and the 
merits of an alleged involuntary separation are inextricably 
intertwined” (internal quotation marks omitted)). This case 
fits that bill. The MSPB determined that it lacked jurisdic- 
tion over Perry’s civil-service claims on the ground that he 
voluntarily released those claims by entering into a valid set- 
tlement with his employing agency, the Census Bureau. 
See App. to Pet. for Cert. 27a.? But the validity of the set- 
tlement is at the heart of the dispute on the merits of Perry’s 
complaint. In essence, the MSPB ruled that it lacked juris- 
diction because Perry’s claims fail on the merits. See Shoaf, 
260 F. 3d, at 1841 (If it is established that an employee’s 
“resignation or retirement was involuntary and thus tanta- 
mount to forced removal,” then “not only [does the Board] 
ha[ve] jurisdiction, but also the employee wins on the merits 
and is entitled to reinstatement.” (internal quotation marks 
omitted)). See also Conforto, 718 F. 3d, at 1126 (Dyk, J., 
dissenting) (“[I]t cannot be that [the Federal Circuit] lack[s] 
jurisdiction to review the ‘merits’ of mixed cases but never- 
theless may review ‘jurisdictional’ issues that are identical 
to the merits... .”).’° 


°TIn civil litigation, a release is an affirmative defense to a plaintiff’s 
claim for relief, not something the plaintiff must anticipate and negate in 
her pleading. See Fed. Rule Civ. Proc. 8(¢)(1) (isting among affirmative 
defenses “release” and “waiver”); Newton v. Rumery, 480 U.S. 386, 391 
(1987). In that light, the MSPB’s jurisdiction should be determined by 
the adverse actions Perry asserts, suspension and forced retirement; the 
settlement releasing Perry’s claims would figure as a defense to his com- 
plaint, it would not enter into the determination whether the Board has 
jurisdiction over his claims. 

Tf a reviewing court “agree[d] with the Board’s assessment,” then 
Perry would indeed have “lost his chance to pursue his . . . discrimination 
claim[s],” post, at 440, for those claims would have been defeated had he 
voluntarily submitted to the agency’s action. 
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Distinguishing between MSPB jurisdictional rulings and 
the Board’s procedural or substantive rulings for purposes 
of allocating judicial review authority between district court 
and the Federal Circuit is problematic for a further reason: 
In practice, the distinction may be unworkable. The MSPB 
sometimes rules on alternate grounds, one typed “jurisdic- 
tional,” another either procedural or substantive. See, e. g., 
Davenport v. Postal Service, 97 MSPR 417 (2004) dismissing 
“for lack of jurisdiction and as untimely filed” (emphasis 
added)). To which court does appeal lie? Or, suppose that 
the Board addresses a complaint that encompasses multiple 
claims, dismissing some for want of jurisdiction, others on 
procedural or substantive grounds. See, e.g., Donahue v. 
Postal Service, 2006 WL 859448, *1, *3 (ED Pa., Mar. 31, 
2006). Tellingly, the Government is silent on the proper 
channeling of appeals in such cases. 

Desirable as national uniformity may be," it should not 
override the expense, delay, and inconvenience of requiring 
employees to sever inextricably related claims, resorting to 
two discrete appellate forums, in order to safeguard their 
rights. Perry’s comprehension of the complex statutory 
text, we are persuaded, best serves “[t]he CSRA’s objective 
of creating an integrated scheme of review|, which] would be 
seriously undermined” by “parallel litigation regarding the 
same agency action.” Elgin v. Department of Treasury, 567 
U.S. 1, 14 (2012). See also United States v. Fausto, 484 U.S. 


Tn Kloeckner, we rejected the Government’s national uniformity argu- 
ment. See 568 U.S., at 55-56, n. 4. “When Congress passed the CSRA, 
the Federal Circuit did not exist,” we observed, so uniformity did not then 
figure in Congress’ calculus. Jd., at 56, n. 4. Moreover, even under the 
Government’s reading, “many cases involving federal employment issues 
[would be resolved] in district court. If the MSPB rejects on the merits 
a complaint alleging that an agency violated the CSRA as well as an anti- 
discrimination law, the suit will come to district court for a decision on 
both questions.” Ibid. 
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439, 444-445 (1988). Perry asks us not to “tweak” the 
statute, see post, at 438, but to read it sensibly, 7. e., to refrain 
from reading into it the appeal-splitting bifurcation sought 
by the Government. Accordingly, we hold: (1) The Federal 
Circuit is the proper review forum when the MSPB disposes 
of complaints arising solely under the CSRA; and (2) in 
mixed cases, such as Perry’s, in which the employee (or 
former employee) complains of serious adverse action 
prompted, in whole or in part, by the employing agency’s 
violation of federal antidiscrimination laws, the district court 
is the proper forum for judicial review. 


ok *k ok 


For the reasons stated, the judgment of the United States 
Court of Appeals for the District of Columbia Circuit is re- 


2JTn both Elgin v. Department of Treasury, 567 U.S. 1 (2012), and 
United States v. Fausto, 484 U.S. 439 (1988), we rejected employees’ at- 
tempts to divide particular issues or claims among review forums. In 
Elgin, a federal employee opted not to seek review of an MSPB ALJ’s 
decision, either before the full Board or in the Federal Circuit; he instead 
brought in District Court, in the first instance, a constitutional challenge 
to an agency personnel action. 567 U.S., at 7-8. We concluded that an 
employee with civil-service claims must follow the CSRA’s procedures and 
may not bring a standalone constitutional challenge in district court. Id., 
at 8. In Fausto, a federal employee with CSRA claims filed an action in 
the United States Claims Court under the Back Pay Act of 1966. 484 
ULS., at 443. We determined that the employee could not bring his action 
under the Back Pay Act because the CSRA provided “the comprehensive 
and integrated review scheme.” See id., at 454. Contrary to the dis- 
sent’s suggestion, see post, at 447, neither case indicated that the Federal 
Circuit, as opposed to district court, is the preferred forum for judicial 
review of all CSRA claims. Rather, both decisions emphasized the bene- 
fits of an integrated review scheme and the problems associated with bi- 
furcating consideration of a single matter in different forums. See 567 
U.S., at 18-14; 484 U.S., at 444-445. It is the dissent’s insistence on 
bifurcated review, therefore, that “Hlgin and Fausto warned against,” 
post, at 447. 
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versed, and the case is remanded for further proceedings 
consistent with this opinion. 
It is so ordered. 


JUSTICE GORSUCH, with whom JUSTICE THOMAS joins, 
dissenting. 


Anthony Perry asks us to tweak a congressional statute— 
just a little—so that it might (he says) work a bit more effi- 
ciently. No doubt his invitation is well meaning. But it’s 
one we should decline all the same. Not only is the business 
of enacting statutory fixes one that belongs to Congress and 
not this Court, but taking up Mr. Perry’s invitation also 
seems sure to spell trouble. Look no further than the lower 
court decisions that have already ventured where Mr. Perry 
says we should follow. For every statutory “fix” they have 
offered, more problems have emerged, problems that have 
only led to more “fixes” still. New challenges come up just 
as fast as the old ones can be gaveled down... Respectfully, 
I would decline Mr. Perry’s invitation and would instead just 
follow the words of the statute as written. 

Our case concerns the right of federal employees to pursue 
their employment grievances under the Civil Service Reform 
Act. Really, it concerns but a small aspect of that right. 
Everyone agrees that employees may contest certain ad- 
verse employment actions—generally serious ones like dis- 
missals—before the Merit Systems Protection Board. See 5 
U.S. C. §§ 7701-7702, 7512-7518. Everyone agrees, too, that 
employees are generally entitled to seek judicial review of 
the Board’s decisions. See §7703. The only question we 
face today is where. And on that question, the Act provides 
clear directions. 

First, the rule. The Act says that an employee’s appeal 
usually “shall be filed in. . . the Federal Circuit,” 
§ 7703(b)(1)(A), which then applies a deferential, APA-style 
standard of review familiar to administrative law, § 7703(c). 
No doubt this makes sense, too, for Congress established the 
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Federal Circuit in no small part to ensure a uniform case law 
governs Executive Branch personnel actions and guarantees 
the equal treatment of civil servants without regard to ge- 
ography. See United States v. Fausto, 484 U.S. 489, 449 
(1988). 

Second, the exception. Congress recognized that some- 
times agencies taking adverse employment actions against 
employees violate not just federal civil service laws, but also 
federal antidiscrimination laws. Usually, of course, employ- 
ees who wish to pursue discrimination claims in federal 
district court must first exhaust those claims in proceed- 
ings before their employing agency. See, e.g., 42 U.S.C. 
§2000e-16(c). But the Act provides another option. Em- 
ployees affected by adverse employment actions that trigger 
the Act’s jurisdiction may (but need not) elect to exhaust 
their discrimination claims before the Board. See 5 U.S.C. 
§7702(a). They also may ask the Board to review discrimi- 
nation claims already exhausted, before their employing 
agencies, and in this way obtain an additional layer of admin- 
istrative review. See ibid. In $7702 of the Act, Congress 
proceeded to set forth the rules the Board must apply in 
reviewing these cases of discrimination. And it then said 
that “[clases of discrimination subject to the provisions of 
section 7702” are exempt from the default rule of Federal 
Circuit review and instead “shall be filed” in district court 
“under” specified antidiscrimination statutes like Title VII 
or the ADEA. §7703(b)(2). At that point, district courts 
are instructed to engage in de novo factfinding, § 7703(c), not 
APA-style judicial review, just as they would in any other 
discrimination lawsuit. 

Putting these directions together, the statutory scheme is 
plain. Disputes arising under the civil service laws head to 
the Federal Circuit for deferential review; discrimination 
cases go to district court for de novo review. Congress al- 
lowed employees an elective option to bring their discrimina- 
tion claims to the Board, but didn’t allow this option to de- 
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stroy the framework it established for the resolution of civil 
service questions. These rules provide straightforward di- 
rection to courts and guidance to federal employees who 
often proceed pro se. 

These rules also tell us all we need to know to resolve 
our case. Construing his pro se filings liberally, Mr. Perry 
pursued civil service and discrimination claims before the 
Board without first exhausting his discrimination claim be- 
fore his own agency. The Board held that it couldn’t hear 
Mr. Perry’s claims because he hadn’t suffered an adverse em- 
ployment action sufficient to trigger its jurisdiction under 
the Act. Mr. Perry now seeks to contest the Board’s assess- 
ment of its jurisdiction and win a review there that so far 
he’s been denied. See, e.g., Brief for Petitioner 24. No 
doubt, too, he wants the chance to proceed on the merits 
before the Board for good reason: A victory there is largely 
unappealable by the government. See 5 U.S.C. §§7701, 
7703(d); see also Brief for Respondent 34. And because the 
scope of the Board’s jurisdiction is a question of civil service 
law, Mr. Perry must go to the Federal Circuit for his answer. 
If that court agrees with Mr. Perry about the scope of the 
Board’s authority, he can return to the Board and argue the 
merits of his two claims. If instead the court agrees with 
the Board’s assessment of its powers, then Mr. Perry still 
hasn’t lost his chance to pursue his remaining discrimination 
claim, for he may seek to exhaust that claim in the normal 
agency channels and proceed to district court. 

My. Perry, though, invites us to adopt a very different re- 
gime, one that would have the district cowrt review the 
Board’s ruling on the scope of its jurisdiction. Having to 
contest Board rulings on civil service and discrimination is- 
sues in different courts, he says, is a hassle. So, he submits, 
we should fix the problem by allowing civil service law ques- 
tions to proceed to district court whenever an employee pur- 
sues a case of discrimination before the Board. In support 
of his proposal, he points us to a line of lower court cases 
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associated with Williams v. Department of Army, 715 F. 2d 
1485 (CA Fed. 1983) (en banc). And there, indeed, the Fed- 
eral Circuit adopted a fix much like what Mr. Perry now pro- 
poses: allowing civil service claims to tag along to district 
court with discrimination claims because, in its judgment, 
“[flrom the standpoint of judicial economy, consideration of 
all issues by a single tribunal is clearly preferable.” Id., at 
1490. 

Mr. Perry’s is an invitation I would run from fast. Ifa 
statute needs repair, there’s a constitutionally prescribed 
way to do it. It’s called legislation. To be sure, the de- 
mands of bicameralism and presentment are real and the 
process can be protracted. But the difficulty of making new 
laws isn’t some bug in the constitutional design: it’s the point 
of the design, the better to preserve liberty. Besides, the 
law of unintended consequences being what it is, judicial tin- 
kering with legislation is sure only to invite trouble. Just 
consider, the line of lower court authority Mr. Perry asks. us 
to begin replicating now in the U. S. Reports. Having said 
that district courts should sometimes adjudicate civil service 
disputes, these courts have quickly and necessarily faced 
questions about how and when they should do so. And with- 
out any guidance from Congress on these subjects, the lower 
courts’ solutions have only wound up departing further and 
further from statutory text—and invited yet more and more 
questions still. A sort of rolling, case-by-case process of leg- 
islative amendment. 

Take this one. Recall that the statute says that de novo 
standard of review applies to cases filed in district court. 
See 5 U.S.C. $7703). But everyone agrees that standard 
is poorly adapted to the review of administrative civil service 
decisions. So what’s to be done with civil service disputes 
that tag along to district court? Rather than see the prob- 
lem as a clue things have gone awry, lower courts following 
Williams have suggested that maybe civil service claims 
should be assessed under deferential standards of review the 
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Act prescribes only for (yes) Federal Circuit cases. And 
today Mr. Perry encourages us to follow suit too. See Brief 
for Petitioner 17, n.; Sher v. Department of Veterans Affairs, 
488 F. 3d 489, 499 (CA1 2007), cert. denied, 552 U.S. 1309 
(2008). 

But that’s just the beginning. The statute allows only 
cases “filed under” certain specified federal antidiscrimina- 
tion statutes to proceed to district court. Those laws (of 
course) prescribe remedies to vindicate harms associated 
with discrimination, including equitable relief and damages. 
See, ¢.g., 29 U.S.C. §633a(c). But what remedies can or 
should a district court afford a plaintiff in a run-of-the-mill 
civil service dispute that lands there? Might a plaintiff be 
forced to litigate in the district court only to be told at the 
end that no remedial authority exists? May a district court 
fashion some remedy in the absence of a statutory mandate 
to do so? Should it only adopt APA-style remedies pre- 
scribed by the Act for (again) the Federal Circuit? Who 
knows. 

Answer all those questions and still more arise. What 
happens if the Board fully remedies an employee’s discrimi- 
nation claim, but rejects his simultaneously litigated civil 
service dispute? Should the employee go to district court 
with a stand-alone civil service complaint, to be nominally 
“filed” and adjudicated “under” a federal antidiscrimination 
statute? Or has by this point the case somehow trans- 
formed into one that should be sent to the Federal Circuit? 
Williams itself anticipated these particular problems but 
(notably) declined to take any stab at answering them. See 
715 F. 2d, at 1491. 

Still more and even curiouser questions follow. In some 
cases a district court will find the employee’s discrimination 
claim meritless. When that happens, what should the dis- 
trict court do with a tag along civil service claim? Some 
lower courts after Williams have suggested that cases like 
these should be transferred back to the Federal Circuit in 
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the “interests of judicial economy.” Nater v. Riley, 114 
F. Supp. 2d 17, 29 (PR 2000). But isn’t it more than a little 
strange that an employee (often proceeding pro se, no less) 
should be sent to district court only to be bounced back to 
the Federal Circuit—with each trip undertaken in the name 
of “judicial economy”? 

And speaking of judicial economy, you might wonder what 
happened to the (no doubt efficient) policy Congress itself 
articulated when it declared that civil service issues should 
be decided by the Federal Circuit so they might be subject 
to a uniform body of appellate case law. See Fausto, 484 
U.S., at 449; see also Elgin v. Department of Treasury, 567 
U.S. 1, 18-14 (2012). In an effort to achieve a simulacrum 
of that statutory command, one Federal Circuit Judge has 
suggested that the regional circuits hearing tag along civil 
service issues should defer to Federal Circuit interpretations 
of civil service laws, much as federal courts defer to state 
courts on matters of state law when sitting in diversity. See 
Williams, supra, at 1492-1493 (Nichols, J., concurring). 
Call it a sort of Erie doctrine for the Federal Circuit—if, of 
course, one lacking any basis in federalism, not to mention 
the statutory text. 

By this point, you might wonder too if accepting Mr. Per- 
ry’s invitation will even wind up saving him (or those like 
him) any hassle at all. Not only because of all the complica- 
tions that arise from accepting his invitation. But also be- 
cause, regardless which court hears his case, Mr. Perry 
should wind up in the same place anyway. Ifthe reviewing 
court (whichever court that may be) finds that the Board was 
wrong and it actually possessed jurisdiction over his civil 
service and discrimination claims, presumably the court will 
seek to send Mr. Perry back to the Board to adjudicate those 
claims. See Reply Brief 18 (agreeing with this point). 
Meanwhile, if the reviewing court concludes that the Board 
was right and it lacked jurisdiction over Mr. Perry’s claims, 
presumably the court will require him to exhaust his remain- 
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ing discrimination claim in normal agency channels before 
litigating it in court. So even if we take up Mr. Perry’s am- 
bitious invitation to overhaul the statute, is it even clear that 
we would save him and those like him any hassle at all? Or 
might future courts respond to this development with a yet 
further statutory rewrite, suggesting next that claimants 
should be allowed to proceed in district court on the merits 
of both their civil service and discrimination claims? Even 
where (as here) the discrimination claim remains unex- 
hausted before any agency and the civil service claim isn’t 
one even the Board could hear? 

Mr. Perry’s proposal for us may be seriously atextual and 
practically unattractive, but perhaps it has one thing going 
for it, he says. While we of course owe no fealty to Wil- 
liams or other lower court opinions, and are free to learn 
from, rather than repeat, their misadventures, Mr. Perry 
suggests our decision in Kloeckner v. Solis, 568 U.S. 41 
(2012), requires. us to rule for him: Whatever we think 
about the statute’s plain terms, he says, we are bound by 
precedent to send him to district court all the same. 

But I just don’t see in Kloeckner what Mr. Perry would 
have us find there. This Court was not asked to decide— 
and did not decide—whether issues arising under the civil 
service laws go to district court. Rather, we were asked to 
answer the much more prosaic question where an employee 
seeking to pursue only a discrimination claim should pro- 
ceed. See Pet. for Cert. in Kloeckner v. Solis, O. T. 2012, 
No. 11-184, p. i (“If the [Board] decides a mixed case without 
determining the merits of the discrimination claim, is the 
court with jurisdiction over that claim the Court of Appeals 
for the Federal Circuit or a district court?” (emphasis 
added)). And this Court simply (and quite rightly) re- 
sponded to that question by holding that “[a] federal em- 
ployee who claims that an agency action appealable to the 
[Board] violates an antidiscrimination statute ... should 
seek judicial review in district court, not in the Federal Cir- 
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cuit... whether the [Board] decided her case on procedural 
grounds or instead on the merits.” Kloeckner, 568 U.S., at 
56 (emphasis added). Nothing about the question presented 
or holding suggests that a claimant wishing to challenge a 
Board ruling under the civil service laws may also proceed 
in district court. 

Mr. Perry replies that Kloeckner endorsed the idea that 
something called “mixed cases” should go to district court. 
But that term does not mean what he thinks it means. The 
phrase “mixed case” appears nowhere in the statute. In- 
stead, it is but “lingo [from] the applicable regulations.” Id., 
at 50. And even those regulations don’t say that civil serv- 
ice questions may go to district court. Instead, the regula- 
tions use the term “mixed cases” to describe administrative 
challenges where the employee both “complains of a person- 
nel action serious enough to appeal to [the Board] and al- 
leges that the action was based on discrimination.” Id., at 
44 (second emphasis added); see also. 29 CFR § 1614.802(a)(2) 
(2016). The regulations thus simply acknowledge that some 
administrative matters are both sufficient to trigger the 
Board’s authority and raise questions addressed by federal 
antidiscrimination statutes. They say nothing about what 
goes to district court. 

Neither did Kloeckner redefine the term “mixed case” in 
some novel way. After discussing the regulatory definition 
of “mixed cases,” the decision proceeds to say just this: 


“Under §7703(b)(2), ‘cases of discrimination subject to 
[$7702]’ shall be filed in district court. Under 
§7702(a)(1), the ‘cases of discrimination subject to 
[§ 7702] are mixed cases—those appealable to the 
[Board] and alleging discrimination. Ergo, mixed cases 
shall be filed in district court.” 568 U.S., at 50 (some 
brackets in original; emphasis added). 


In context, it seems clear that this passage only seeks to 
restate the statute, using the term “mixed cases” as short- 
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hand for cases that go to district court under §7703(b)(2). 
And from that statute we know that only “cases of discrimi- 
nation ... filed under” certain specified federal antidiscrimi- 
nation statutes go to district court—no more, no less. Noth- 
ing in this passage suggests the Court meant to rewrite a 
regulatory term as a tool to undo a statute. 

Now, admittedly, a footnote in Kloeckner did seem to go a 
step further and assume Williams’ view that civil service 
claims may tag along with discrimination claims to district 
court. Kloeckner, 568 U.S., at 55-56, n. 4. But even by its 
terms such an assumption wouldn’t help Mr. Perry, for he 
isn’t seeking to pursue a discrimination claim in district 
court. By his own telling, he is seeking to overturn the 
Board’s holding that it lacked jurisdiction to hear his admin- 
istrative appeal so he might seek relief there in the first in- 
stance. And that, of course, raises only a question of civil 
service law. What’s more, the footnote’s discussion about 
Williams is no.more than dicta.. The footnote addressed 
only a policy argument from the government and said that 
argument failed both under Williams and for other reasons 
“TiJn any event.” 568 U.S., at 56, n. 4. As near as I can 
tell, then, Mr. Perry would have us upend a carefully crafted 
statutory scheme on the strength of a comment in one sen- 
tence of one footnote offered in reply to a policy argument 
that failed for other reasons anyway. Full respect for stare 
decisis does not demand so much from us. To the contrary, 
this Court has long made clear that where, as here, we have 
not “squarely addressed [an] issue, and have at most assumed 
[one side of it to be correct], we are free to address the issue 
on the merits.” Brecht v. Abrahamson, 507 U.S. 619, 631 
(1993); see also Legal Services Corporation v. Velazquez, 531 
U.S. 588, 557 (2001) (Scalia, J., dissenting) (“Judicial deci- 
sions do not stand as binding ‘precedent’ for points that were 
not raised, not argued, and hence not analyzed”). 

Notably, even the Court today doesn’t read Kloeckner as 
holding that all civil service claims and issues must proceed 
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to district court after a discrimination claim is presented to 
the Board. Instead, the Court says that result is justified 
in large measure because it will “best servle]” the statute’s 
“objective of creating an integrated scheme of reviewl, 
which] would be seriously undermined’ by ‘parallel litiga- 
tion.’” Ante at 486 quoting Elgin, 567 U.S., at 14). Yet, 
the very case the Court quotes for its account about the stat- 
ute’s purpose (Elgin which, in turn, quotes Fawsto) speaks 
of Congress’ desire to provide an “ ‘integrated scheme of ad- 
ministrative and judicial review’” for civil service disputes 
that “would be seriously undermined” if “employees [had] 
the right to challenge employing agency actions in district 
court across the country,” and regional district courts and 
courts of appeals could pass on such matters. Elgin, supra, 
at 13-14 (quoting Fausto, 484 U.S., at 445). And, respect- 
fully, the result Elgin and Fausto warned against is exactly 
the result the Court’s opinion seems sure to guarantee. 
Rather than pursue the congressional policy discussed, in 
those cases, the Court seems more nearly headed in the op- 
posite direction. 

Beyond its claim about the statute’s purpose, the Court 
offers little in the way of a traditional statutory interpreta- 
tion. It does not explain how the result it reaches squares 
with the statute’s text and structure, or grapple with the 
arguments presented here on those counts. The Court does 
not explain, for example, how exactly a civil service dispute 
might be said to be “filed under” a federal antidiscrimination 
statute, what the standard of review might apply in such a 
matter (nowhere discussed in the statute), or what the reme- 
dial powers of the district court could be in these circum- 
stances. And it remains far from obvious whether the 
Court’s eventual answers to questions like these will wind 
up yielding a regime better for employees, or instead one 
just different or even a good deal worse. 

Indeed, the only answer the Court supplies to any of the 
questions raised above lies in a footnote and seems telling. 
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There, the Court instructs that Mr. Perry will not be able to 
pursue his discrimination claim if the district court agrees 
with the Board that it lacked jurisdiction over his claim. 
Ante, at 435, n. 10. But this will surely come as a surprise 
to Mr. Perry, who tells us he wants to pursue a federal dis- 
crimination claim even if it isn’t one the Board has jurisdic- 
tion to hear. And it comes as a surprise to me too, for as 
I’ve described and the government concedes, nothing in the 
statute would prevent Mr. Perry from trying to bring a dis- 
crimination claim in district court after seeking to exhaust 
it before his employing agency. See, e.g., Brief for Peti- 
tioner 11, 16-17, 28; Brief for Respondent 25; Tr. of Oral 
Arg. 17. 

At the end of a long day, I just cannot find anything pre- 
venting us from applying the statute as written—or heard 
any good reason for deviating from its terms. Indeed, it’s 
not even clear how overhauling the statute as Mr. Perry 
wishes would advance the efficiency rationale he touts. The 
only thing that seems sure to follow from accepting his invi- 
tation is all the time and money litigants will spend, and all 
the ink courts will spill, as they work their way to a wholly 
remodeled statutory regime. Respectfully, Congress al- 
ready wrote a perfectly good law. I would follow it. 
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CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE EIGHTH CIRCUIT 


No. 15-577. Argued April 19, 2017—Decided June 26, 2017 


The Trinity Lutheran Church Child Learning Center is a Missouri pre- 
school and daycare center. Originally established as a nonprofit organi- 
zation, the Center later merged with Trinity Lutheran Church and now 
operates under its auspices on church property. Among the facilities 
at the Center is a playground, which has a coarse pea gravel surface 
beneath much of the play equipment. In 2012, the Center sought to 
replace a large portion of the pea gravel with a pour-in-place rubber 
surface by participating in Missouri’s Scrap Tire Program. The pro- 
gram, run by the State’s Department of Natural Resources, offers reim- 
bursement grants to qualifying nonprofit organizations that install play- 
ground surfaces made from recycled tires. The Department had a 
strict and express policy of denying grants to any applicant owned or 
controlled by a church, sect, or other religious entity. Pursuant to that 
policy, the Department denied the Center’s application. In a letter re- 
jecting that application, the Department explained that under Article I, 
Section 7 of the Missouri Constitution, the Department could not pro- 
vide financial assistance directly to a church. The Department ulti- 
mately awarded 14 grants as part of the 2012 program. Although the 
Center ranked fifth out of the 44 applicants, it did not receive a grant 
because it is a church. 

Trinity Lutheran sued in Federal District Court, alleging that the 
Department’s failure to approve its application violated the Free Exer- 
cise Clause of the First Amendment. The District Court dismissed the 
suit. The Free Exercise Clause, the court stated, prohibits the govern- 
ment from outlawing or restricting the exercise of a religious practice, 
but it generally does not prohibit withholding an affirmative benefit on 
account of religion. The District Court likened the case before it to 
Locke v. Davey, 540 U.S. 712, where this Court upheld against a free 
exercise challenge a State’s decision not to fund degrees in devotional 
theology as part of a scholarship program. The District Court held 
that the Free Exercise Clause did not require the State to make funds 
available under the Scrap Tire Program to Trinity Lutheran. A di- 
vided panel of the Eighth Circuit affirmed. The fact that the State 
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could award a scrap tire grant to Trinity Lutheran without running 
afoul of the Establishment Clause of the Federal Constitution, the court 
ruled, did not mean that the Free Exercise Clause compelled the State 
to disregard the broader antiestablishment principle reflected in its 
own Constitution. 


Held: The Department’s policy violated the rights of Trinity Lutheran 
under the Free Exercise Clause of the First Amendment by denying 
the Church an otherwise available public benefit on account of its reli- 
gious status. Pp. 458-467. 

(a) This Court has repeatedly confirmed that denying a generally 
available benefit solely on account of religious identity imposes a penalty 
on the free exercise of religion. Thus, in McDaniel v. Paty, 485 U.S. 
618, the Court struck down a Tennessee statute disqualifying ministers 
from serving as delegates to the State’s constitutional convention. A 
plurality recognized that such a law discriminated against McDaniel by 
denying him a benefit solely because of his “status as a ‘minister.’” Id., 
at 627. In recent years, when rejecting free exercise challenges to neu- 
tral laws of general applicability, the Court has been careful to distin- 
guish such laws from those that single out the religious for disfavored 
treatment. See, e.g., Lyng v. Northwest Indian Cemetery Protective 
Assn., 485 U.S. 489; Employment Div., Dept..of Human Resources of 
Ore. v. Smith, 494 U.S. 872; and Church of Lukumi Babalu Aye, Inc. v. 
Hialeah, 508 U.S. 520. It has remained a fundamental principle of this 
Court’s free exercise jurisprudence that laws imposing “special disabili- 
ties on the basis of .. . religious status” trigger the strictest scrutiny. 
Id., at 533. Pp. 458-462. 

(b) The Department’s policy expressly discriminates against other- 
wise eligible recipients by disqualifying them from a public benefit 
solely because of their religious character. Like the disqualification 
statute in McDaniel, the Department’s policy puts Trinity Lutheran to 
a choice: It may participate in an otherwise available benefit program 
or remain a religious institution. When the State conditions a benefit 
in this way, McDaniel says plainly that the State has imposed a penalty 
on the free exercise of religion that must withstand the most exacting 
scrutiny. 435 U.S., at 626, 628. 

The Department contends that simply declining to allocate to Trinity 
Lutheran a subsidy the State had no obligation to provide does not 
meaningfully burden the Church’s free exercise rights. Absent any 
such burden, the argument continues, the Department is free to follow 
the State’s antiestablishment objection to providing funds directly to a 
church. But, as even the Department acknowledges, the Free Exercise 
Clause protects against “indirect coercion or penalties on the free exer- 
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cise of religion, not just outright prohibitions.” Lyng, 485 U.S., at 450. 
Trinity Lutheran is not claiming any entitlement to a subsidy. It is 
asserting a right to participate in a government benefit program without 
having to disavow its religious character. The express discrimination 
against religious exercise here is not the denial of a grant, but rather 
the refusal to allow the Church—solely because it is a church—to com- 
pete with secular organizations for a grant. Pp. 462-463. 

(c) The Department tries to sidestep this Court’s precedents by ar- 
guing that this case is instead controlled by Locke v. Davey. It is not. 
In Locke, the State of Washington created a scholarship program to 
assist high-achieving students with the costs of postsecondary educa- 
tion. Scholarship recipients were free to use state funds at accredited 
religious and non-religious schools alike, but they could not use the 
funds to pursue a devotional theology degree. At the outset, the Court 
made clear that Locke was not like the cases in which the Court struck 
down laws requiring individuals to “choose between their religious 
beliefs and receiving a government benefit.” 540 U.S., at 720-721. 
Davey was not denied a scholarship because of who he was; he was 
denied a scholarship because of what he proposed to do. Here there is 
no question that Trinity Lutheran was denied a grant simply because of 
what. it-is—a church. 

The Court in Locke also stated that Washington’s restriction on the 
use of its funds was in keeping with the State’s antiestablishment inter- 
est in not using taxpayer funds to pay for the training of clergy, an 
“essentially religious endeavor,” id., at 721. Here, nothing of the sort 
can be said about a program to use recycled tires to resurface play- 
grounds. At any rate, the Court took account of Washington’s anties- 
tablishment interest only after determining that the scholarship pro- 
gram did not “require students to choose between their religious beliefs 
and receiving a government benefit.” Jd., at 720-721. There is no dis- 
pute that Trinity Lutheran is put to the choice between being a church 
and receiving a government benefit. Pp. 464-465. 

(d) The Department’s discriminatory policy does not survive the 
“most rigorous” scrutiny that this Court applies to laws imposing special 
disabilities on account of religious status. Lukumi, 508 U.S., at 546. 
That standard demands a state interest “of the highest order” to justify 
the policy at issue. McDaniel, 435 U.S., at 628 (internal quotation 
marks omitted). Yet the Department offers nothing more than Missou- 
ri’s preference for skating as far as possible from religious establishment 
concerns. In the face of the clear infringement on free exercise before 
the Court, that interest cannot qualify as compelling. P. 466. 


788 F. 3d 779, reversed and remanded. 
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ROBERTS, C. J., delivered the opinion of the Court, except as to foot- 
note 3. KENNEDY, ALITO, and KAGAN, JJ., joined that opinion in full, and 
THOMAS and GORSUCH, JJ., joined except as to footnote 3. THOMAS, J., 
filed an opinion concurring in part, in which GORSUCH, J., joined, post, 
p. 467. Gorsucu, J., filed an opinion concurring in part, in which THOMAS, 
J., joined, post, p. 468. BREYER, J., filed an opinion concurring in the judg- 
ment, post, p. 470. SorTomayor, J., filed a dissenting opinion, in which 
GINSBURG, J., joined, post, p. 471. 


David A. Cortman argued the cause for petitioner. With 
him on the briefs were Rory T. Gray, Jordan W. Lorence, 
Erik W. Stanley, Kevin H. Theriot, Michael K. Whitehead, 
and Jonathan R. Whitehead. 

James R. Layton, Solicitor General of Missouri, argued 
the cause for respondent. With him on the brief were Chris 
Koster, Attorney General, and James B. Farnsworth, Assist- 
ant Attorney General.* 


*Briefs of amici curiae urging reversal were filed for the State of Colo- 
rado by Cynthia H. Coffman, Attorney General, Frederick R. Yarger, So- 
licitor General, David Blake, Chief Deputy Attorney General, and Glenn 
E. Roper, Deputy Solicitor General; for the State of Nevada et al. by Adam 
Paul Laxalt, Attorney General of Nevada, Lawrence VanDyke, Solicitor 
General, and Joseph Tartakovsky, Deputy Solicitor General, and by the 
Attorneys General for their respective States as follows: Luther Strange 
of Alabama, Mark Brnovich of Arizona, Leslie Ruthledge of Arkansas, 
Pamela Jo Bondi of Florida, Sam Olens of Georgia, Jeff Landry of Louisi- 
ana, Bill Schuette of Michigan, Tim Fow of Montana, Douglas J. Peterson 
of Nebraska, Michael DeWine of Ohio, E. Scott Pruitt of Oklahoma, Alan 
Wilson of South Carolina, Marty J. Jackley of South Dakota, Ken Paxton 
of Texas, Sean Reyes of Utah, Patrick Morrisey of West Virginia, and 
Brad D. Schimel of Wisconsin; for the American Association for Christian 
Schools by Matthew T. Martens; for the American Center for Law and 
Justice by Jay Alan Sekulow, Stuart J. Roth, Colby M. May, and Walter 
M. Weber; for the Association of Christian Schools International et al. by 
Thomas G. Hungar and Russell B. Balikian; for the Becket Fund for 
Religious Liberty by Michael W. McConnell, Luke W. Goodrich, and Han- 
nah C. Smith; for Belmont Abbey College by Joseph J. LoBue and Mark 
L. Rienzi; for the Bronx Household of Faith by Allison Jones Rushing; 
for the Cato Institute by Ilya Shapiro; for the Christian Legal Society 
et al. by Kimberlee Wood Colby, Thomas C. Berg, and Travis Weber; 
for the Council for Christian Colleges and Universities et al. by Gene 
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CHIEF JUSTICE ROBERTS delivered the opinion of the 
Court, except as to footnote 3. 


The Missouri Department of Natural Resources offers 
state grants to help public and private schools, nonprofit 
daycare centers, and other nonprofit entities purchase rub- 
ber playground surfaces made from recycled tires. Trinity 


C. Schaerr and S. Kyle Duncan; for Douglas County School District et al. 
by Paul D. Clement, George W. Hicks, James M. Lyons, L. Martin Nuss- 
baum, and Eric V. Hall; for the Ethics & Religious Liberty Commission 
by Michael Lee Francisco; for the Institute for Justice by Michael E. 
Bindas, Richard D. Komer, and Timothy D. Keller; for the Institutional 
Religious Freedom Alliance by C. Kevin Marshall and Ryan J. Watson; 
for the Justice and Freedom Fund by James L. Hirsen and Deborah J. 
Dewart; for Law and Religion Practitioners by David I. Schoen; for Lib- 
erty Counsel et al. by Mathew D. Staver, Anita L. Staver, Horatio G. 
Mihet, and Mary E. McAlister; for Members of Congress by Aaron M. 
Streett, Benjamin A. Geslison, and Ryan L. Bangert; for the National 
Association of Evangelicals by Mark F. Hearne JI and Stephen S. Davis; 
for the Pacific Legal Foundation by Meriem L. Hubbard and Wencong Fa; 
for the Union of Orthodox Jewish Congregations of America by Nathan J. 
Diament; for the United States Conference of Catholic Bishops et al. by 
Paul J. Zidlicky, Edward McNicholas, HL Rogers, Eric D. McArthur, 
Benjamin Beaton, Anthony R. Picarello, Jr., Jeffrey Hunter Moon, Mi- 
chael F. Moses, Hillary E. Byrnes, Alexander Dushku, and R. Shawn 
Gumnnarson; and for WallBuilders, Inc., by Steven W. Fitschen. 

Briefs of amici curiae urging affirmance were filed for the American 
Civil Liberties Union et al. by Jared O. Freedman, Steven R. Shapiro, 
Louise Melling, Daniel Mach, Heather L. Weaver, and Anthony E. Roth- 
ert; for the Baptist Joint Committee for Religious Liberty et al. by K. 
Hollyn Hollman and Jennifer L. Hawks; for Legal and Religious Histori- 
ans by Douglas B. Mishkin and Steven K. Green; for the National Educa- 
tion Association by John M. West and Alice O’Brien; and for Religious 
and Civil Rights Organizations by Richard B. Katskee, Andrew J. Pincus, 
Alex J. Luchenitser, Eugene R. Fidell, and Jeffrey I. Pasek. 

Briefs of amici curiae were filed for the American Jewish Committee 
by Marc D. Stern, Brian C. Walsh, and D. Bruce La Pierre; for the Gen- 
eral Council of the Assemblies of God by Darryl P. Rains, Joshua D. 
Hawley, and Erin Morrow Hawley; for the Lambda Legal Defense and 
Education Fund, Inc., by Camilla B. Taylor, Susan L. Sommer, and Jenni- 
fer C. Pizer; and for World Vision, Inc., by Hugene Volokh. 
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Lutheran Church applied for such a grant for its preschool 
and daycare center and would have received one, but for the 
fact that Trinity Lutheran is a church. The Department had 
a policy of categorically disqualifying churches and other re- 
ligious organizations from receiving grants under its play- 
ground resurfacing program. The question presented is 
whether the Department’s policy violated the rights of Trin- 
ity Lutheran under the Free Exercise Clause of the First 
Amendment. 
I 


A 


The Trinity Lutheran Church Child Learning Center is a 
preschool and daycare center open throughout the year to 
serve working families in Boone County, Missouri, and the 
surrounding area. Established as a nonprofit organization 
in 1980, the Center merged with Trinity Lutheran Church in 
1985. and operates under its auspices on church. property. 
The Center admits students of any religion, and enrollment 
stands at about 90 children ranging from age two to five. 

The Center includes a playground that is equipped with 
the basic playground essentials: slides, swings, jungle gyms, 
monkey bars, and sandboxes. Almost the entire surface be- 
neath and surrounding the play equipment is coarse pea 
gravel. Youngsters, of course, often fall on the playground 
or tumble from the equipment. And when they do, the 
gravel can be unforgiving. 

In 2012, the Center sought to replace a large portion of 
the pea gravel with a pour-in-place rubber surface by partic- 
ipating in Missouri’s Scrap Tire Program. Run by the 
State’s Department of Natural Resources to reduce the num- 
ber of used tires destined for landfills and dump sites, the 
program offers reimbursement grants to qualifying nonprofit 
organizations that purchase playground surfaces made from 
recycled tires. It is funded through a fee imposed on the 
sale of new tires in the State. 
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Due to limited resources, the Department cannot offer 
grants to all applicants and so awards them on a competitive 
basis to those scoring highest based on several criteria, such 
as the poverty level of the population in the surrounding area 
and the applicant’s plan to promote recycling. When the 
Center applied, the Department had a strict and express pol- 
icy of denying grants to any applicant owned or controlled 
by a church, sect, or other religious entity. That policy, in 
the Department’s view, was compelled by Article I, Section 
7 of the Missouri Constitution, which provides: 


“That no money shall ever be taken from the public 
treasury, directly or indirectly, in aid of any church, sect 
or denomination of religion, or in aid of any priest, 
preacher, minister or teacher thereof, as such; and that 
no preference shall be given to nor any discrimination 
made against any church, sect or creed of religion, or 
any form of religious faith or worship.” 


In its application, the Center disclosed its status as a min- 
istry of Trinity Lutheran Church and specified that the Cen- 
ter’s mission was “to provide a safe, clean, and attractive 
school facility in conjunction with an educational program 
structured to allow a child to grow spiritually, physically, 
socially, and cognitively.” App. to Pet. for Cert. 181la. 
After describing the playground and the safety hazards 
posed by its current surface, the Center detailed the antici- 
pated benefits of the proposed project: increasing access to 
the playground for all children, including those with disabili- 
ties, by providing a surface compliant with the Americans 
with Disabilities Act of 1990; providing a safe, long-lasting, 
and resilient surface under the play areas; and improving 
Missouri’s environment by putting recycled tires to positive 
use. The Center also noted that the benefits of a new sur- 
face would extend beyond its students to the local commu- 
nity, whose children often use the playground during non- 
school hours. 
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The Center ranked fifth among the 44 applicants in the 
2012 Scrap Tire Program. But despite its high score, the 
Center was deemed categorically ineligible to receive a 
grant. In a letter rejecting the Center’s application, the 
program director explained that, under Article I, Section 7 of 
the Missouri Constitution, the Department could not provide 
financial assistance directly to a church. 

The Department ultimately awarded 14 grants as part of 
the 2012 program. Because the Center was operated by 
Trinity Lutheran Church, it did not receive a grant. 


B 


Trinity Lutheran sued the Director of the Department in 
Federal District Court. The Church alleged that the De- 
partment’s failure to approve the Center’s application, pursu- 
ant to its policy of denying grants to religiously affiliated 
applicants, violates the Free Exercise Clause of the First 
Amendment. Trinity Lutheran sought declaratory and 
injunctive relief prohibiting the Department from discrimi- 
nating against the Church on that basis in future grant 
applications. 

The District Court granted the Department’s motion to 
dismiss. The Free Exercise Clause, the District Court 
stated, prohibits the government from outlawing or restrict- 
ing the exercise of a religious practice; it generally does not 
prohibit withholding an affirmative benefit on account of reli- 
gion. The District Court likened the Department’s denial 
of the scrap tire grant to the situation this Court encoun- 
tered in Locke v. Davey, 540 U.S. 712 (2004). In that case, 
we upheld against a free exercise challenge the State of 
Washington’s decision not to fund degrees in devotional the- 
ology as part of a state scholarship program. Finding the 
present case “nearly indistinguishable from Locke,” the Dis- 
trict Court held that the Free Exercise Clause did not 
require the State to make funds available under the Scrap 
Tire Program to religious institutions like Trinity Lutheran. 
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Trinity Lutheran Church of Columbia, Inc. v. Pauley, 976 
F. Supp. 2d 1137, 1151 (WD Mo. 20138). 

The Court of Appeals for the Eighth Circuit affirmed. 
The court recognized that it was “rather clear” that Missouri 
could award a scrap tire grant to Trinity Lutheran without 
running afoul of the Establishment Clause of the United 
States Constitution. Trinity Lutheran Church of Colwm- 
bia, Inc. v. Pauley, 788 F. 3d 779, 784 (2015). But, the Court 
of Appeals explained, that did not mean the Free Exercise 
Clause compelled the State to disregard the antiestablish- 
ment principle reflected in its own Constitution. Viewing a 
monetary grant to a religious institution as a “‘hallmark{ ] 
of an established religion,’” the court concluded that the 
State could rely on an applicant’s religious status to deny its 
application. IJd., at 785 (quoting Locke, 540 U.S., at 722; 
some internal quotation marks omitted). 

Judge Gruender dissented. He distinguished Locke on 
the ground that it concerned the narrow issue of funding for 
the religious training of clergy, and “did not leave states with 
unfettered discretion to exclude the religious from generally 
available public benefits.” 788 F. 3d, at 791 (opinion concur- 
ring in part and dissenting in part). 

Rehearing en banc was denied by an equally divided court. 

We granted certiorari sub nom. Trinity Lutheran Church 
of Columbia, Inc. v. Pauley, 577 U.S. 1098 (2016), and now 
reverse.! 


1In April 2017, the Governor of Missouri announced that he had directed 
the Department to begin allowing religious organizations to compete for 
and receive Department grants on the same terms as secular organiza- 
tions. That announcement does not moot this case. We have said that 
such voluntary cessation of a challenged practice does not moot a case 
unless “subsequent events ma[ke] it absolutely clear that the allegedly 
wrongful behavior could not reasonably be expected to recur.” Friends 
of the Earth, Inc. v. Laidlaw Environmental Services (TOC), Inc., 528 
U.S. 167, 189 (2000) (internal quotation marks omitted). The Department 
has not carried the “heavy burden” of making “absolutely clear” that it could 
not revert to its policy of excluding religious organizations. Ibid. The 
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The First Amendment provides, in part, that “Congress 
shall make no law respecting an establishment of religion, or 
prohibiting the free exercise thereof.” The parties agree 
that the Establishment Clause of that Amendment does not 
prevent Missouri from including Trinity Lutheran in the 
Scrap Tire Program. That does not, however, answer the 
question under the Free Exercise Clause, because we have 
recognized that there is “play in the joints” between what 
the Establishment Clause permits and the Free Exercise 
Clause compels. Locke, 540 U.S., at 718 (internal quotation 
marks omitted). 

The Free Exercise Clause “protect[s] religious observers 
against unequal treatment” and subjects to the strictest 
scrutiny laws that target the religious for “special disabili- 
ties” based on their “religious status.” Church of Lukumi 
Babalu Aye, Inc. v.. Hialeah, 508 U.S. 520, 538, 542 (1993) 
(internal quotation marks omitted). Applying that basic 
principle, this Court has repeatedly confirmed that denying 
a generally available benefit solely on account of religious 
identity imposes a penalty on the free exercise of religion 
that can be justified only by a state interest “of the highest 
order.” McDaniel v. Paty, 435 U.S. 618, 628 (1978) (plural- 
ity opinion) (quoting Wisconsin v. Yoder, 406 U.S. 205, 215 
(1972)). 

In Everson v. Board of Education of Ewing, 330 U.S. 1 
(1947), for example, we upheld against an Establishment 


parties agree. See Letter from James R. Layton, Counsel for Respond- 
ent, to Scott S. Harris, Clerk of Court, p. 2 (Apr. 18, 2017) (adopting the 
position of the Missouri Attorney General’s Office that “there is no clearly 
effective barrier that would prevent the [Department] from reinstating 
[its] policy in the future”); Letter from David A. Cortman, Counsel for 
Petitioner, to Scott S. Harris, Clerk of Court, pp. 2-8 (Apr. 18, 2017) 
(“[T]he policy change does nothing to remedy the source of the [Depart- 
ment’s] original policy—the Missouri Supreme Court’s interpretation of 
Article 1, §7 of the Missouri Constitution”). 
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Clause challenge a New Jersey law enabling a local school 
district to reimburse parents for the public transportation 
costs of sending their children to public and private schools, 
including parochial schools. In the course of ruling that the 
Establishment Clause allowed New Jersey to extend that 
public benefit to all its citizens regardless of their religious 
belief, we explained that a State “cannot hamper its citizens 
in the free exercise of their own religion. Consequently, it 
cannot exclude individual Catholics, Lutherans, Mohammed- 
ans, Baptists, Jews, Methodists, Non-believers, Presbyteri- 
ans, or the members of any other faith, because of their faith, 
or lack of it, from receiving the benefits of public welfare 
legislation.” Id., at 16. 

Three decades later, in McDaniel v. Paty, the Court struck 
down under the Free Exercise Clause a Tennessee statute 
disqualifying ministers from serving as delegates to the 
State’s constitutional convention. Writing for the plurality, 
Chief Justice Burger acknowledged that Tennessee had dis- 
qualified ministers from serving as legislators since the adop- 
tion of its first Constitution in 1796, and that a number of 
early States had also disqualified ministers from legislative 
office. This historical tradition, however, did not change the 
fact that the statute discriminated against McDaniel by de- 
nying him a benefit solely because of his “statws as a ‘minis- 
ter.” 435 U.S., at 627. McDaniel could not seek to partici- 
pate in the convention while also maintaining his role as a 
minister; to pursue the one, he would have to give up the 
other. In this way, said Chief Justice Burger, the Tennessee 
law “effectively penalizes the free exercise of [McDaniel’s] 
constitutional liberties.” IJd., at 626 (quoting Sherbert v. 
Verner, 374 U.S. 398, 406 (1963); internal quotation marks 
omitted). Joined by Justice Marshall in concurrence, 
Justice Brennan added that “because the challenged provi- 
sion requires [McDaniel] to purchase his right to engage in 
the ministry by sacrificing his candidacy it impairs the 
free exercise of his religion.” McDaniel, 485 U.S., at 634. 
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In recent years, when this Court has rejected free exercise 
challenges, the laws in question have been neutral and gen- 
erally applicable without regard to religion. We have been 
careful to distinguish such laws from those that single out 
the religious for disfavored treatment. 

For example, in Lyng v. Northwest Indian Cemetery Pro- 
tective Association, 485 U.S. 489 (1988), we held that the 
Free Exercise Clause did not prohibit the Government from 
timber harvesting or road construction on a particular tract 
of federal land, even though the Government’s action would 
obstruct the religious practice of several Native American 
Tribes that held certain sites on the tract to be sacred. Ac- 
cepting that “[t]he building of a road or the harvesting of 
timber ... would interfere significantly with private persons’ 
ability to pursue spiritual fulfillment according to their own 
religious beliefs,” we nonetheless found no free exercise 
violation, because the affected individuals were not being 
“coerced by the Government’s action into violating their 
religious beliefs.” IJd., at 449. The Court specifically noted, 
however, that the Government action did not “penalize reli- 
gious activity by denying any person an equal share of the 
rights, benefits, and privileges enjoyed by other citizens.” 
Ibid. 

In Employment Division, Department of Human Re- 
sources of Oregon v. Smith, 494 U.S. 872 (1990), we rejected 
a free exercise claim brought by two members of a Native 
American church denied unemployment benefits because 
they had violated Oregon’s drug laws by ingesting peyote for 
sacramental purposes. Along the same lines as our decision 
in Lyng, we held that the Free Exercise Clause did not enti- 
tle the church members to a special dispensation from the 
general criminal laws on account of their religion. At the 
same time, we again made clear that the Free Exercise 
Clause did guard against the government’s imposition of 
“special disabilities on the basis of religious views or 
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religious status.” 494 U.S., at 877 (iting McDaniel, 435 
U.S. 618)? 

Finally, in Church of Lukumi Babalu Aye, Inc. v. Hialeah, 
we struck down three facially neutral city ordinances that 
outlawed certain forms of animal slaughter. Members of 
the Santeria religion challenged the ordinances under the 
Free Exercise Clause, alleging that despite their facial neu- 
trality, the ordinances had a discriminatory purpose easy to 
ferret out: prohibiting sacrificial rituals integral to Santeria 
but distasteful to local residents. We agreed. Before ex- 
plaining why the challenged ordinances were not, in fact, 
neutral or generally applicable, the Court recounted the fun- 
damentals of our free exercise jurisprudence. A law, we 
said, may not discriminate against “some or all religious be- 
liefs.” 508 U.S., at 532. Nor may a law regulate or outlaw 
conduct because it is religiously motivated. And, citing Mc- 
Daniel and Smith, we restated the now-familiar refrain: The 
Free Exercise Clause protects against laws that “‘impose[ ] 
special disabilities on the basis of . . . religious status.’” 508 
U.S., at 533 (quoting Smith, 494 U.S., at 877); see also 
Mitchell v. Helms, 530 U.S. 793, 828 (2000) (plurality opin- 
ion) (noting “our decisions that have prohibited governments 
from discriminating in the distribution of public benefits 
based upon religious status or sincerity” (citing Rosenberger 
v. Rector and Visitors of Univ. of Va., 515 U.S. 819 
(1995); Lamb’s Chapel v. Center Moriches Union Free School 


?This is not to say that any application of a valid and neutral law of 
general applicability is necessarily constitutional under the Free Exercise 
Clause. Recently, in Hosanna-Tabor Evangelical Lutheran Church and 
School v. EEOC, 565 U.S. 171 (2012), this Court held that the Religion 
Clauses required a ministerial exception to the neutral prohibition on 
employment retaliation contained in the Americans with Disabilities 
Act. Distinguishing Smith, we explained that while that case concerned 
government regulation of physical acts, “[t]he present case, in contrast, 
concerns government interference with an internal church decision that 
affects the faith and mission of the church itself.” 565 U.S., at 190. 
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Dist., 508 U.S. 384 (1993); Widmar v. Vincent, 454 U.S. 263 
(1981))). 
III 


A 


The Department’s policy expressly discriminates against 
otherwise eligible recipients by disqualifying them from a 
public benefit solely because of their religious character. If 
the cases just described make one thing clear, it is that such 
a policy imposes a penalty on the free exercise of religion 
that triggers the most exacting scrutiny. Lukwmi, 508 
U.S., at 546. This conclusion is unremarkable in light of our 
prior decisions. 

Like the disqualification statute in McDaniel, the Depart- 
ment’s policy puts Trinity Lutheran to a choice: It may par- 
ticipate in an otherwise available benefit program or remain 
a religious institution. Of course, Trinity Lutheran is free 
to continue operating as a church, just as McDaniel was free 
to continue being a minister. But that freedom comes at the 
cost of automatic and absolute exclusion from the benefits 
of a public program for which the Center is otherwise fully 
qualified. And when the State conditions a benefit in this 
way, McDaniel says plainly that the State has punished the 
free exercise of religion: “To condition the availability of ben- 
efits . . . upon [a recipient’s] willingness to .. . surrender ] 
his religiously impelled [status] effectively penalizes the free 
exercise of his constitutional liberties.” 485 U.S., at 626 
(plurality opinion) (alterations omitted). 

The Department contends that merely declining to extend 
funds to Trinity Lutheran does not prohibit the Church from 
engaging in any religious conduct or otherwise exercising its 
religious rights. In this sense, says the Department, its pol- 
icy is unlike the ordinances struck down in Lukuwmi, which 
outlawed rituals central to Santeria. Here the Department 
has simply declined to allocate to Trinity Lutheran a subsidy 
the State had no obligation to provide in the first place. 
That decision does not meaningfully burden the Church’s 
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free exercise rights. And absent any such burden, the argu- 
ment continues, the Department is free to heed the State’s 
antiestablishment objection to providing funds directly to a 
church. Brief for Respondent 7-12, 14-16. 

It is true the Department has not criminalized the way 
Trinity Lutheran worships or told the Church that it cannot 
subscribe to a certain view of the Gospel. But, as the De- 
partment itself acknowledges, the Free Exercise Clause pro- 
tects against “indirect coercion or penalties on the free exer- 
cise of religion, not just outright prohibitions.” Lyng, 485 
U.S., at 450. As the Court put it more than 50 years ago, 
“Tilt is too late in the day to doubt that the liberties of reli- 
gion and expression may be infringed by the denial of or 
placing of conditions upon a benefit or privilege.” Sherbert, 
374 U.S., at 404; see also McDaniel, 435 U.S., at 633 (Bren- 
nan, J., concurring in judgment) (The “proposition—that the 
law does not interfere with free exercise because it does not 
directly. prohibit religious activity, but) merely -conditions 
eligibility for office on its abandonment—is . . . squarely re- 
jected by precedent”). 

Trinity Lutheran is not claiming any entitlement to a sub- 
sidy. It instead asserts a right to participate in a govern- 
ment benefit program without having to disavow its religious 
character. The “imposition of such a condition upon even 
a gratuitous benefit inevitably deter[s] or discourage[s] the 
exercise of First Amendment rights.” Sherbert, 374 U.S., 
at 405. The express discrimination against religious exer- 
cise here is not the denial of a grant, but rather the refusal 
to allow the Church—solely because it is a church—to com- 
pete with secular organizations for a grant. Cf. Northeast- 
ern Fla. Chapter, Associated Gen. Contractors of America 
v. Jacksonville, 508 U.S. 656, 666 (1993) (“[T]he ‘injury in 
fact’ is the inability to compete on an equal footing in the 
bidding process, not the loss of a contract”). Trinity Lu- 
theran is a member of the community too, and the State’s 
decision to exclude it for purposes of this public program 
must withstand the strictest scrutiny. 
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The Department attempts to get out from under the 
weight of our precedents by arguing that the free exercise 
question in this case is instead controlled by our decision in 
Locke v. Davey. It is not. In Locke, the State of Washing- 
ton created a scholarship program to assist high-achieving 
students with the costs of postsecondary education. The 
scholarships were paid out of the State’s general fund, and 
eligibility was based on criteria such as an applicant’s score 
on college admission tests and family income. While schol- 
arship recipients were free to use the money at accredited 
religious and non-religious schools alike, they were not per- 
mitted to use the funds to pursue a devotional theology 
degree—one “devotional in nature or designed to induce 
religious faith.” 540 U.S., at 716 (internal quotation 
marks omitted). Davey was selected for a scholarship but 
was denied the funds when he refused to certify that he 
would not use them toward a devotional degree. He sued, 
arguing that the State’s refusal to allow its scholarship 
money to go toward such degrees violated his free exercise 
rights. 

This Court disagreed. It began by explaining what was 
not at issue. Washington’s selective funding program was 
not comparable to the free exercise violations found in the 
“Lukumi line of cases,” including those striking down laws 
requiring individuals to “choose between their religious be- 
liefs and receiving a government benefit.” Jd., at 720-721. 
At the outset, then, the Court made clear that Locke was not 
like the case now before us. 

Washington’s restriction on the use of its scholarship funds 
was different. According to the Court, the State had 
“merely chosen not to fund a distinct category of instruc- 
tion.” Id., at 721. Davey was not denied a scholarship be- 
cause of who he was; he was denied a scholarship because of 
what he proposed to do—use the funds to prepare for the 
ministry. Here there is no question that Trinity Lutheran 
was denied a grant simply because of what it is—a church. 
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The Court in Locke also stated that Washington’s choice 
was in keeping with the State’s antiestablishment interest in 
not using taxpayer funds to pay for the training of clergy; in 
fact, the Court could “think of few areas in which a State’s 
antiestablishment interests come more into play.” Id., at 
722. The claimant in Locke sought funding for an “essen- 
tially religious endeavor . . . akin to a religious calling as 
well as an academic pursuit,” and opposition to such funding 
“to support church leaders” lay at the historic core of the 
Religion Clauses. I/d., at 721-722. Here nothing of the sort 
can be said about a program to use recycled tires to resur- 
face playgrounds. 

Relying on Locke, the Department nonetheless emphasizes 
Missouri’s similar constitutional tradition of not furnishing 
taxpayer money directly to churches. Brief for Respondent 
15-16. But Locke took account of Washington’s antiestab- 
lishment interest only after determining, as noted, that the 
scholarship program did, not “require students to choose be- 
tween their religious beliefs and receiving a government 
benefit.” 540 U.S., at 720-721 (iting McDaniel, 435 U.S. 
618). As the Court put it, Washington’s scholarship pro- 
gram went “a long way toward including religion in its bene- 
fits.” Locke, 540 U.S., at 724. Students in the program 
were free to use their scholarships at “pervasively religious 
schools.” Jbid. Davey could use his scholarship to pursue 
a secular degree at one institution while studying devotional 
theology at another. J/d., at 721, n. 4. He could also use 
his scholarship money to attend a religious college and take 
devotional theology courses there. IJd., at 725. The only 
thing he could not do was use the scholarship to pursue a 
degree in that subject. 

In this case, there is no dispute that Trinity Lutheran is 
put to the choice between being a church and receiving a gov- 
ernment benefit. The rule is simple: No churches need apply.* 


3This case involves express discrimination based on religious identity 
with respect to playground resurfacing. We do not address religious uses 
of funding or other forms of discrimination. 
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The State in this case expressly requires Trinity Lutheran 
to renounce its religious character in order to participate in 
an otherwise generally available public benefit program, for 
which it is fully qualified. Our cases make clear that such a 
condition imposes a penalty on the free exercise of religion 
that must be subjected to the “most rigorous” scrutiny. Lu- 
kumi, 508 U.S., at 546.4 

Under that stringent standard, only a state interest “of the 
highest order” can justify the Department’s discriminatory 
policy. McDaniel, 435 U.S., at 628 (internal quotation 
marks omitted). Yet the Department offers nothing more 
than Missouri’s policy preference for skating as far as possi- 
ble from religious establishment concerns. Brief for Re- 
spondent 15-16. In the face of the clear infringement on 
free exercise before us, that interest cannot qualify as com- 
pelling.. As we said when considering Missouri’s same policy 
preference on a prior occasion, “the state interest asserted 
here—in achieving greater separation of church and State 
than is already ensured under the Establishment Clause of 
the Federal Constitution—is limited by the Free Exercise 
Clause.” Widmar, 454 U.S., at 276. 

The State has pursued its preferred policy to the point of 
expressly denying a qualified religious entity a public benefit 
solely because of its religious character. Under our prece- 
dents, that goes too far. The Department’s policy violates 
the Free Exercise Clause.® 


4We have held that “a law targeting religious beliefs as such is never 
permissible.” Lukumi, 508 U.S., at 533; see also McDaniel v. Paty, 435 
U.S. 618, 626 (1978) (plurality opinion). We do not need to decide 
whether the condition Missouri imposes in this case falls within the scope 
of that rule, because it cannot survive strict scrutiny in any event. 

5 Based on this holding, we need not reach the Church’s claim that the 
policy also violates the Equal Protection Clause. 
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Nearly 200 years ago, a legislator urged the Maryland As- 
sembly to adopt a bill that would end the State’s disqualifi- 
cation of Jews from public office: 


“Tf, on account of my religious faith, I am subjected to 
disqualifications, from which others are free, .. . I cannot 
but consider myself a persecuted man. ... An odious 
exclusion from any of the benefits common to the rest 
of my fellow-citizens, is a persecution, differing only in 
degree, but of a nature equally unjustifiable with that, 
whose instruments are chains and torture.” Speech by 
H. M. Brackenridge, Dec. Sess. 1818, in H. Brackenridge, 
W. Worthington, & J. Tyson, Speeches in the House of 
Delegates of Maryland 64 (1829). 


The Missouri Department of Natural Resources has not 
subjected anyone to chains or torture on account of religion. 
And the result of the State’s policy is nothing so dramatic 
as the denial of political office. The consequence is, in all 
likelihood, a few extra scraped knees. But the exclusion of 
Trinity Lutheran from a public benefit for which it is other- 
wise qualified, solely because it is a church, is odious to our 
Constitution all the same, and cannot stand. 

The judgment of the United States Court of Appeals for 
the Eighth Circuit is reversed, and the case is remanded for 
further proceedings consistent with this opinion. 


It is so ordered. 


JUSTICE THOMAS, with whom JUSTICE GORSUCH joins, 
concurring in part. 


The Court today reaffirms that “denying a generally avail- 
able benefit solely on account of religious identity imposes a 
penalty on the free exercise of religion that can be justified,” 
if at all, “only by a state interest ‘of the highest order.’” 
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Ante, at 458. The Free Exercise Clause, which generally 
prohibits laws that facially discriminate against religion, 
compels this conclusion. See Locke v. Davey, 540 U.S. 712, 
726-727 (2004) (Scalia, J., dissenting). 

Despite this prohibition, the Court in Locke permitted a 
State to “disfavor ... religion” by imposing what it deemed 
a “relatively minor” burden on religious exercise to advance 
the State’s antiestablishment “interest in not funding the re- 
ligious training of clergy.” IJd., at 720, 722, n. 5, 725. The 
Court justified this law based on its view that there is “ ‘play 
in the joints’” between the Free Exercise Clause and the 
Establishment Clause—that is, that “there are some state 
actions permitted by the Establishment Clause but not re- 
quired by the Free Exercise Clause.” Jd., at 719. Accord- 
ingly, Locke did not subject the law at issue to any form of 
heightened scrutiny. But it also did not suggest that dis- 
crimination against religion outside the limited context of 
support for ministerial training would be similarly exempt 
from exacting review. 

This Court’s endorsement in Locke of even a “mil[d] kind,” 
id., at 720, of discrimination against religion remains trou- 
bling. See generally id., at 726-734 (Scalia, J., dissenting). 
But because the Court today appropriately construes Locke 
narrowly, see Part III-B, ante, and because no party has 
asked us to reconsider it, I join nearly all of the Court’s opin- 
ion. I do not, however, join footnote 3, for the reasons ex- 
pressed by JUSTICE GORSUCH, post this page (opinion con- 
curring in part). 


JUSTICE GORSUCH, with whom JUSTICE THOMAS joins, 
concurring in part. 


Missouri’s law bars Trinity Lutheran from participating in 
a public benefits program only because it is a church. I 
agree this violates the First Amendment, and I am pleased 
to join nearly all of the Court’s opinion. I offer only two 
modest qualifications. 
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First, the Court leaves open the possibility a useful dis- 
tinction might be drawn between laws that discriminate on 
the basis of religious status and religious wse. See ante, at 
464. Respectfully, I harbor doubts about the stability of 
such a line. Does a religious man say grace before dinner? 
Or does a man begin his meal in a religious manner? Is it 
a religious group that built the playground? Or did a group 
build the playground so it might be used to advance a reli- 
gious mission? The distinction blurs in much the same way 
the line between acts and omissions can blur when stared 
at too long, leaving us to ask (for example) whether the 
man who drowns by awaiting the incoming tide does so by 
act (coming upon the sea) or omission (allowing the sea to 
come upon him). See Cruzan v. Director, Mo. Dept. of 
Health, 497 U.S. 261, 296 (1990) (Scalia, J., dissenting). 
Often enough the same facts can be described both ways. 

Neither do I see why the First Amendment’s Free Exer- 
cise Clause should. care. After all, that Clause guarantees 
the free exercise of religion, not just the right to inward be- 
lief (or status). Employment Div., Dept. of Human Re- 
sources of Ore. v. Smith, 494 U.S. 872, 877 (1990). And this 
Court has long explained that government may not “devise 
mechanisms, overt or disguised, designed to persecute or op- 
press a religion or its practices.” Church of Lukumi Ba- 
balu Aye, Inc. v. Hialeah, 508 U.S. 520, 547 (1993). Gener- 
ally the government may not force people to choose between 
participation in a public program and their right to free exer- 
cise of religion. See Thomas v. Review Bd. of Ind. Employ- 
ment Security Div., 450 U.S. 707, 716 (1981); Everson v. 
Board of Ed. of Ewing, 330 U.S. 1, 16 (1947). I don’t see 
why it should matter whether we describe that benefit, say, 
as closed to Lutherans (status) or closed to people who do 
Lutheran things (use). It is free exercise either way. 

For these reasons, reliance on the status-use distinction 
does not suffice for me to distinguish Locke v. Davey, 540 
U.S. 712 (2004). See ante, at 464. In that case, this Court 
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upheld a funding restriction barring a student from using a 
scholarship to pursue a degree in devotional theology. But 
can it really matter whether the restriction in Locke was 
phrased in terms of use instead of status (for was it a student 
who wanted a vocational degree in religion? or was it a reli- 
gious student who wanted the necessary education for his 
chosen vocation?). If that case can be correct and distin- 
guished, it seems it might be only because of the opinion’s 
claim of a long tradition against the use of public funds for 
training of the clergy, a tradition the Court correctly ex- 
plains has no analogue here. Ante, at 465. 

Second and for similar reasons, I am unable to join the 
footnoted observation, ibid., n. 3, that “[t]his case in- 
volves express discrimination based on religious identity 
with respect to playground resurfacing.” Of course the 
footnote is entirely correct, but I worry that some might mis- 
takenly read it to suggest that only “playground resurfacing” 
cases, or only those with. some association with children’s 
safety or health, or perhaps some other social good we find 
sufficiently worthy, are governed by the legal rules re- 
counted in and faithfully applied by the Court’s opinion. 
Such a reading would be unreasonable for our cases are “gov- 
erned by general principles, rather than ad hoc improvisa- 
tions.” Elk Grove Unified School Dist. v. Newdow, 542 U.S. 
1, 25 (2004) (Rehnquist, C. J., concurring in judgment). And 
the general principles here do not permit discrimination 
against religious exercise—whether on the playground or 
anywhere else. 


JUSTICE BREYER, concurring in the judgment. 


I agree with much of what the Court says and with its 
result. But I find relevant, and would emphasize, the partic- 
ular nature of the “public benefit” here at issue. Cf. ante, 
at 463 (“Trinity Lutheran .. . asserts a right to participate 
in a government benefit program”); ante, at 464 (referring to 
precedent “striking down laws requiring individuals to 
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choose between their religious beliefs and receiving a gov- 
ernment benefit” (internal quotation marks omitted)); ante, 
at 462 (referring to Trinity Lutheran’s “automatic and abso- 
lute exclusion from the benefits of a public program”); ibid. 
(the State’s policy disqualifies “otherwise eligible re- 
cipients ... from a public benefit solely because of their reli- 
gious character”); ante, at 459 (quoting the statement in Ev- 
erson V. Board of Ed. of Ewing, 330 U.S. 1, 16 (1947), that 
the State “cannot exclude” individuals “because of their 
faith” from “receiving the benefits of public welfare 
legislation”). 

The Court stated in Everson that “cutting off church 
schools from” such “general government services as ordinary 
police and fire protection .. . is obviously not the purpose 
of the First Amendment.” Jd., at 17-18. Here, the State 
would cut Trinity Lutheran off from participation in a gen- 
eral program designed to secure or to improve the health 
and safety of children. I-see no significant difference. ‘The 
fact that the program at issue ultimately funds only a limited 
number of projects cannot itself justify a religious distinc- 
tion. Nor is there any administrative or other reason to 
treat church schools differently. The sole reason advanced 
that explains the difference is faith. And it is that last- 
mentioned fact that calls the Free Exercise Clause into play. 
We need not go further. Public benefits come in many 
shapes and sizes. I would leave the application of the Free 
Exercise Clause to other kinds of public benefits for an- 
other day. 


JUSTICE SOTOMAYOR, with whom JUSTICE GINSBURG 
joins, dissenting. 


To hear the Court tell it, this is a simple case about recy- 
cling tires to resurface a playground. The stakes are higher. 
This case is about nothing less than the relationship between 
religious institutions and the civil government—that is, be- 
tween church and state. The Court today profoundly 
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changes that relationship by holding, for the first time, that 
the Constitution requires the government to provide public 
funds directly to a church. Its decision slights both our 
precedents and our history, and its reasoning weakens this 
country’s longstanding commitment to a separation of church 
and state beneficial to both. 


I 


Founded in 1922, Trinity Lutheran Church (Church) “oper- 
ates ... for the express purpose of carrying out the commis- 
sion of... Jesus Christ as directed to His church on earth.” 
Our Story, http://www.trinity-lems.org/story (all Internet 
materials as last visited June 22, 2017). The Church uses 
“preaching, teaching, worship, witness, service, and fellow- 
ship according to the Word of God” to carry out its mission 
“to ‘make disciples.’” Mission, http://www.trinity-lems.org/ 
mission (quoting Matthew 28:18-20). The Church’s religious 
beliefs include its desire to “associatle] with the [Trinity 
Church Child] Learning Center.” “App. to Pet. for Cert. 
101la. Located on Church property, the Learning Center 
provides daycare and preschool for about “90 children ages 
two to kindergarten.” IJd., at 100a. 

The Learning Center serves as “a ministry of the Church 
and incorporates daily religion and developmentally appro- 
priate activities into... [its] program.” Jd., at 10la. In 
this way, “[t]hrough the Learning Center, the Church 
teaches a Christian world view to children of members of the 
Church, as well as children of non-member residents” of the 
area. Ibid. These activities represent the Church’s “sin- 
cere religious belief... to use [the Learning Center] to teach 
the Gospel to children of its members, as well to bring the 
Gospel message to non-members.” Ibid. 

The Learning Center’s facilities include a playground, the 
unlikely source of this dispute. The Church provides the 
playground and other “safe, clean, and attractive” facilities 
“in conjunction with an education program structured to 
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allow a child to grow spiritually, physically, socially, and cog- 
nitively.” Jbid. This case began in 2012 when the Church 
applied for funding to upgrade the playground’s pea gravel 
and grass surface through Missouri’s Scrap Tire Program, 
which provides grants for the purchase and installation of 
recycled tire material to resurface playgrounds. The 
Church sought $20,000 for a $30,580 project to modernize the 
playground, part of its effort to gain state accreditation for 
the Learning Center as an early childhood education pro- 
gram. Missouri denied the Church funding based on Arti- 
cle I, $7, of its State Constitution, which prohibits the use 
of public funds “in aid of any church, sect, or denomination 
of religion.” 
II 


Properly understood then, this is a case about whether 
Missouri can decline to fund improvements to the facilities 
the Church uses to practice and spread its religious views. 
This Court-has repeatedly warned that funding of exactly 
this kind—payments from the government to a house of wor- 
ship—would cross the line drawn by the Establishment 
Clause. See, e. g., Walz v. Tax Comm’n of City of New York, 
397 U.S. 664, 675 (1970); Rosenberger v. Rector and Visitors 
of Univ. of Va., 515 U.S. 819, 844 (1995); Mitchell v. Helms, 
5380 U.S. 793, 843-844 (2000) (O’Connor, J., concurring in 
judgment). So it is surprising that the Court mentions the 
Establishment Clause only to note the parties’ agreement 
that it “does not prevent Missouri from including Trinity Lu- 
theran in the Scrap Tire Program.” Ante, at 458. Consti- 
tutional questions are decided by this Court, not the parties’ 
concessions. The Establishment Clause does not allow Mis- 
souri to grant the Church’s funding request because the 
Church uses the Learning Center, including its playground, 
in conjunction with its religious mission. The Court’s si- 
lence on this front signals either its misunderstanding of 
the facts of this case or a startling departure from our 
precedents. 
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A 


The government may not directly fund religious exercise. 
See Everson v. Board of Ed. of Ewing, 330 U.S. 1, 16 (1947); 
Mitchell, 530 U.S., at 840 (O’Connor, J., concurring in judg- 
ment) (“[O]ur decisions provide no precedent for the use of 
public funds to finance religious activities” (internal quota- 
tion marks omitted)). Put in doctrinal terms, such funding 
violates the Establishment Clause because it impermissibly 
“advancles]...religion.”! Agostini v. Felton, 521 U.S. 208, 
222-223 (1997). 

Nowhere is this rule more clearly implicated than when 
funds flow directly from the public treasury to a house of 
worship.2. A house of worship exists to foster and further 
religious exercise. There, a group of people, bound by com- 
mon religious beliefs, comes together “to shape its own faith 
and mission.” Hosanna-Tabor Evangelical Lutheran 
Church and School v. HEOC, 565 U.S. 171, 188 (2012). 
Within its walls, worshippers gather to practice and reaffirm 
their faith. And from its base, the faithful reach out to those 
not yet convinced of the group’s beliefs. When a govern- 
ment funds a house of worship, it underwrites this religious 
exercise. 


Government aid that has the “purpose” or “effect of advancing or inhib- 
iting religion” violates the Establishment Clause. Agostini v. Felton, 521 
U.S. 208, 222-223 (1997) (internal quotation marks omitted). Whether 
government aid has such an effect turns on whether it “result[s] in govern- 
mental indoctrination,” “define[s] its recipients by reference to religion,” 
or “create[s] an excessive entanglement” between the government and 
religion. Jd., at 234; see also id., at 235 (same considerations speak 
to whether the aid can “reasonably be viewed as an endorsement of 
religion”). 

? Because Missouri decides which Scrap Tire Program applicants receive 
state funding, this case does not implicate a line of decisions about indirect 
aid programs in which aid reaches religious institutions “only as a result 
of the genuine and independent choices of private individuals.” Zelman 
v. Simmons-Harris, 536 U.S. 639, 649 (2002). 
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Tilton v. Richardson, 403 U.S. 672 (1971), held as much. 
The federal program at issue provided construction grants 
to colleges and universities but prohibited grantees from 
using the funds to construct facilities “‘used for sectarian 
instruction or as a place for religious worship’” or “ ‘used 
primarily in connection with any part of the program of a 
school or department of divinity.’” Jd., at 675 (plurality 
opinion) (quoting 20 U.S. C. §751(a)(2) (1964 ed., Supp. V)). 
It allowed the Federal Government to recover the grant’s 
value if a grantee violated this prohibition within 20 years 
of the grant. See 403 U.S., at 675. The Court unanimously 
agreed that this time limit on recovery violated the Estab- 
lishment Clause. “[T]he original federal grant would] in 
part have the effect of advancing religion,” a plurality ex- 
plained, if a grantee “converted [a facility] into a chapel or 
otherwise used [it] to promote religious interests” after 20 
years. Id., at 683; see also id., at 692 (Douglas, J., concur- 
ring in part and dissenting in part); Lemon v. Kurtzman, 403 
U.S. 602, 659-661 (1971) (Brennan, J., concurring); zd., at 665, 
n. 1 (opinion of White, J.). Accordingly, the Court severed 
the 20-year limit, ensuring that program funds would be put 
to secular use and thereby bringing the program in line with 
the Establishment Clause. See Tilton, 403 U.S., at 683 
(plurality opinion). 

This case is no different. The Church seeks state funds 
to improve the Learning Center’s facilities, which, by the 
Church’s own avowed description, are used to assist the spir- 
itual growth of the children of its members and to spread the 
Church’s faith to the children of nonmembers. The Church’s 
playground surface—like a Sunday School room’s walls or the 
sanctuary’s pews—are integrated with and integral to its reli- 
gious mission. The conclusion that the funding the Church 
seeks would impermissibly advance religion is inescapable. 

True, this Court has found some direct government fund- 
ing of religious institutions to be consistent with the Estab- 
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lishment Clause. But the funding in those cases came with 
assurances that public funds would not be used for religious 
activity, despite the religious nature of the institution. See, 
e.g., Rosenberger, 515 U.S., at 875-876 (Souter, J., dissent- 
ing) (chronicling cases). The Church has not and cannot pro- 
vide such assurances here.* See Committee for Public 
Ed. & Religious Liberty v. Nyquist, 413 U.S. 756, 774 (1973) 
(“No attempt is made to restrict payments to those expendi- 
tures related to the upkeep of facilities used exclusively for 
secular purposes, nor do we think it possible within the con- 
text of these religion-oriented institutions to impose such re- 
strictions”). The Church has a religious mission, one that 
it pursues through the Learning Center. The playground 
surface cannot be confined to secular use any more than lum- 
ber used to frame the Church’s walls, glass stained and used 
to form its windows, or nails used to build its altar. 


B 


The Court may simply disagree with this account of the 
facts and think that the Church does not put its playground 
to religious use. If so, its mistake is limited to this case. 
But if it agrees that the State’s funding would further reli- 
gious activity and sees no Establishment Clause problem, 
then it must be implicitly applying a rule other than the one 
agreed to in our precedents. 

When the Court last addressed direct funding of religious 
institutions, in Mitchell, it adhered to the rule that the Es- 
tablishment Clause prohibits the direct funding of religious 
activities. At issue was a federal program that helped state 
and local agencies lend educational materials to public and 


3The Scrap Tire Program requires an applicant to certify, among other 
things, that its mission and activities are secular and that it will put pro- 
gram funds to only a secular use. App. to Pet. for Cert. 127a—130a. 
From the record, it is unclear whether the Church provided any part of 
this certification. Jbid. In any case, the Church has not offered any such 
assurances to this Court. 
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private schools, including religious schools. See 530 U.S., 
at 801-803 (plurality opinion). The controlling concurrence 
assured itself that the program would not lead to the public 
funding of religious activity. It pointed out that the pro- 
gram allocated secular aid, that it did so “on the basis of 
neutral, secular criteria,” that the aid would not “supplant 
non-[program] funds,” that “no ... funds ever reach the cof- 
fers of religious schools,” that “evidence of actual diversion 
is de minimis,” and that the program had “adequate safe- 
guards” to police violations. IJd., at 867 (O’Connor, J., con- 
curring in judgment). Those factors, it concluded, were 
“sufficient to find that the program [did] not have the imper- 
missible effect of advancing religion.” Ibid. 

A plurality would have instead upheld the program based 
only on the secular nature of the aid and the program’s “neu- 
trality” as to the religious or secular nature of the recipient. 
See zd., at 809-814. The controlling concurrence rejected 
that approach. It. viewed the plurality’s test—“secular con- 
tent and . . . distributed on the basis of wholly neutral 
criteria”—as constitutionally insufficient. Jd., at 839. This 
test, explained the concurrence, ignored whether the public 
funds subsidize religion, the touchstone of establishment ju- 
risprudence. See id., at 844 (noting that the plurality’s logic 
would allow funding of “religious organizations (including 
churches)” where “the participating religious organizations 
(including churches) . . . use that aid to support religious 
indoctrination”). 

Today’s opinion suggests the Court has made the leap the 
Mitchell plurality could not. For if it agrees that the fund- 
ing here will finance religious activities, then only a rule that 
considers that fact irrelevant could support a conclusion of 
constitutionality. The problems of the “secular and neutral” 
approach have been aired before. See, e. g., id., at 900-902 
(Souter, J., dissenting). It has no basis in the history to 
which the Court has repeatedly turned to inform its under- 
standing of the Establishment Clause. It permits direct 
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subsidies for religious indoctrination, with all the attendant 
concerns that led to the Establishment Clause. And it fa- 
vors certain religious groups, those with a belief system that 
allows them to compete for public dollars and those well or- 
ganized and well funded enough to do so successfully.* 

Such a break with precedent would mark a radical mis- 
take. The Establishment Clause protects both religion and 
government from the dangers that result when the two be- 
come entwined, “not by providing every religion with an 
equal opportunity (say, to secure state funding or to pray 
in the public schools), but by drawing fairly clear lines of 
separation between church and state—at least where the 
heartland of religious belief, such as primary religious [wor- 
ship], is at issue.” Zelman v. Simmons-Harris, 536 U.S. 
639, 722-723 (2002) (BREYER, J., dissenting). 


Ill 


Even assuming the absence of an Establishment. Clause 
violation and proceeding on the Court’s preferred front—the 
Free Exercise Clause—the Court errs. It claims that the 
government may not draw lines based on an entity’s reli- 
gious “status.” But we have repeatedly said that it can. 
When confronted with government action that draws such 
a line, we have carefully considered whether the interests 
embodied in the Religion Clauses justify that line. The 
question here is thus whether those interests support the 
line drawn in Missouri’s Article I, §7, separating the State’s 
treasury from those of houses of worship. They unquestion- 
ably do. 


“This case highlights the weaknesses of the rule. The Scrap Tire Pro- 
gram ranks more highly those applicants who agree to generate media 
exposure for Missouri and its program and who receive the endorsement 
of local solid waste management entities. That is, it prefers applicants 
who agree to advertise that the government has funded it and who seek 
out the approval of government agencies. To ignore this result is to ig- 
nore the type of state entanglement with, and endorsement of, religion 
the Establishment Clause guards against. 
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A 


The Establishment Clause prohibits laws “respecting an 
establishment of religion” and the Free Exercise Clause pro- 
hibits laws “prohibiting the free exercise thereof.” U. S. 
Const., Amdt.1. “[I]f expanded to a logical extreme,” these 
prohibitions “would tend to clash with the other.” Walz, 397 
U.S., at 668-669. Even in the absence of a violation of one 
of the Religion Clauses, the interaction of government and 
religion can raise concerns that sound in both Clauses. For 
that reason, the government may sometimes act to accommo- 
date those concerns, even when not required to do so by the 
Free Exercise Clause, without violating the Establishment 
Clause. And the government may sometimes act to accom- 
modate those concerns, even when not required to do so by 
the Establishment Clause, without violating the Free Exer- 
cise Clause. “[T]here is room for play in the joints produc- 
tive of a benevolent neutrality which will permit religious 
exercise to-exist without sponsorship and without interfer- 
ence.” Id., at 669. This space between the two Clauses 
gives government some room to recognize the unique status 
of religious entities and to single them out on that basis for 
exclusion from otherwise generally applicable laws. 

Invoking this principle, this Court has held that the gov- 
ernment may sometimes relieve religious entities from the 
requirements of government programs. A State need not, 
for example, require nonprofit houses of worship to pay prop- 
erty taxes. It may instead “sparle] the exercise of religion 
from the burden of property taxation levied on private profit 
institutions” and spare the government “the direct confron- 
tations and conflicts that follow in the train of those legal 
processes” associated with taxation. Jd., at 673-674. Nor 
must a State require nonprofit religious entities to abstain 
from making employment decisions on the basis of religion. 
It may instead avoid imposing on these institutions a “[f]ear 
of potential liability [that] might affect the way” it “carried 
out what it understood to be its religious mission” and on 


480 TRINITY LUTHERAN CHURCH OF COLUMBIA, INC. 
v. COMER 


SoTOMAYOR, J., dissenting 


the government the sensitive task of policing compliance. 
Corporation of Presiding Bishop of Church of Jesus Christ 
of Latter-day Saints v. Amos, 483 U.S. 327, 336 (1987); see 
also id., at 343 (Brennan, J., concurring in judgment). But 
the government may not invoke the space between the Reli- 
gion Clauses in a manner that “devolvels] into an unlawful 
fostering of religion.” Cutter v. Wilkinson, 544 U.S. 709, 
714 (2005) (internal quotation marks omitted). 

Invoking this same principle, this Court has held that the 
government may sometimes close off certain government aid 
programs to religious entities. The State need not, for ex- 
ample, fund the training of a religious group’s leaders, those 
“who will preach their beliefs, teach their faith, and carry 
out their mission,” Hosanna-Tabor, 565 U.S., at 196. It may 
instead avoid the historic “antiestablishment interests” 
raised by the use of “taxpayer funds to support church lead- 
ers.” Locke v. Davey, 540 U.S. 712, 722 (2004). 

When reviewing a law that, like this one, singles out reli- 
gious entities for exclusion from its reach, we thus have not 
myopically focused on the fact that a law singles out religious 
entities, but on the reasons that it does so. 


B 


Missouri has decided that the unique status of houses of 
worship requires a special rule when it comes to public funds. 
Its Constitution reflects that choice and provides: 


“That no money shall ever be taken from the public 
treasury, directly or indirectly, in aid of any church, sect, 
or denomination of religion, or in aid of any priest, 
preacher, minister or teacher thereof, as such; and that 
no preference shall be given to nor any discrimination 
made against any church, sect or creed of religion, or 
any form of religious faith or worship.” Art. I, §7. 


Missouri’s decision, which has deep roots in our Nation’s his- 
tory, reflects a reasonable and constitutional judgment. 
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This Court has consistently looked to history for guidance 
when applying the Constitution’s Religion Clauses. Those 
Clauses guard against a return to the past, and so that past 
properly informs their meaning. See, e.g., Everson, 330 
U.S., at 14-15; Torcaso v. Watkins, 367 U.S. 488, 492 (1961). 
This case is no different. 

This Nation’s early experience with, and eventual rejec- 
tion of, established religion—shorthand for “sponsorship, 
financial support, and active involvement of the sovereign in 
religious activity,” Walz, 397 U.S., at 668—defies easy sum- 
mary. No two States’ experiences were the same. In some 
a religious establishment never took hold. See T. Curry, 
The First Freedoms 19, 72-74, 76-77, 159-160 (1986) (Curry). 
In others establishment varied in terms of the sect (or sects) 
supported, the nature and extent of that support, and the 
uniformity of that. support across the State...Where estab- 
lishment did take hold, it lost its grip at different times and 
at different speeds. See T. Cobb, The Rise of Religious Lib- 
erty in America 510-511 (1970 ed.) (Cobb). 

Despite this rich diversity of experience, the story rele- 
vant here is one of consistency. The use of public funds to 
support core religious institutions can safely be described as 
a hallmark of the States’ early experiences with religious 
establishment. Every state establishment saw laws passed 
to raise public funds and direct them toward houses of wor- 
ship and ministers. And as the States all disestablished, 
one by one, they all undid those laws. 


5 This Court did not hold that the Religion Clauses applied, through the 
Fourteenth Amendment, to the States until the 1940’s. See Cantwell v. 
Connecticut, 310 U.S. 296 (1940) (Free Exercise Clause); Everson v. Board 
of Ed. of Ewing, 330 U.S. 1 (1947) (Establishment Clause). When the 
States dismantled their religious establishments, as all had by the 1830's, 
they did so on their own accord, in response to the lessons taught by their 
experiences with religious establishments. 
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Those who fought to end the public funding of religion 
based their opposition on a powerful set of arguments, all 
stemming from the basic premise that the practice harmed 
both civil government and religion. The civil government, 
they maintained, could claim no authority over religious be- 
lief. For them, support for religion compelled by the State 
marked an overstep of authority that would only lead to 
more. Equally troubling, it risked divisiveness by giving 
religions reason to compete for the State’s beneficence. 
Faith, they believed, was a personal matter, entirely between 
an individual and his god. Religion was best served when 
sects reached out on the basis of their tenets alone, unsullied 
by outside forces, allowing adherents to come to their faith 
voluntarily. Over and over, these arguments gained accept- 
ance and led to the end of state laws exacting payment for 
the support of religion. 

Take Virginia. After the Revolution, Virginia debated 
and rejected a general religious assessment. —- The proposed 
bill would have allowed taxpayers to direct payments to a 
Christian church of their choice to support a minister, ex- 
empted “Quakers and Menonists,” and sent undirected as- 
sessments to the public treasury for “seminaries of learning.” 
A Bill Establishing a Provision for Teachers of the Christian 
Religion, reprinted in Everson, 330 U.S., at 74 (supplemen- 
tal appendix to dissent of Rutledge, J.). 

In opposing this proposal, James Madison authored his fa- 
mous Memorial and Remonstrance, in which he condemned 
the bill as hostile to religious freedom. Memorial and Re- 
monstrance Against Religious Assessments (1785), in 5 The 
Founders’ Constitution 82-84 (P. Kurland & R. Lerner eds. 
1987). Believing it “proper to take alarm,” despite the bill’s 
limits, he protested “that the same authority which can force 
a citizen to contribute three pence only of his property for 
the support of any one establishment, may force him to con- 
form to any other establishment.” Jd., at 82. Religion had 
“flourished, not only without the support of human laws, but 
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in spite of every opposition from them.” Id., at 83. Com- 
pelled support for religion, he argued, would only weaken 
believers’ “confidence in its innate excellence,” strengthen 
others’ “suspicion that its friends are too conscious of its 
fallacies to trust in its own merits,” and harm the “purity 
and efficacy” of the supported religion. Jbid. He ended by 
deeming the bill incompatible with Virginia’s guarantee of 
“free exercise of ... Religion according to the dictates of 
conscience.’” Id., at 84. 

Madison contributed one influential voice to a larger 
chorus of petitions opposed to the bill. Others included “the 
religious bodies of Baptists, Presbyterians, and Quakers.” 
T. Buckley, Church and State in Revolutionary Virginia 
1776-1787, p. 148 (1977). Their petitions raised similar 
points. See id., at 137-140, 148-149. Like Madison, many 
viewed the bill as a step toward a dangerous church-state 
relationship. See id., at 151. These voices against the bill 
won out, and Virginia soon prohibited religious assessments. 
See Virginia, Act for Establishing Religious Freedom (Oct. 
31, 1785), in 5 The Founders’ Constitution 84-85. 

This same debate played out in nearby Maryland, with the 
same result. In 1784, an assessment bill was proposed that 
would have allowed taxpayers to direct payments to minis- 
ters (of sufficiently large churches) or to the poor. Non- 
Christians were exempt. See Curry 155. Controversy 
over the bill “eclipse[d] in volume of writing and bitterness 
of invective every other political dispute since the debate 
over the question of independence.” Rainbolt, The Struggle 
To Define “Religious Liberty” in Maryland, 1776-85, 17 J. 
Church & State 443, 449 (1975). Critics of the bill raised the 
same themes as those in Virginia: that religion “needs not 
the power of rules to establish, but only to protect it”; that 
financial support of religion leads toward an establishment; 
and that laws for such support are “oppressive.” Curry 156, 
157 (internal quotation marks omitted); see also Copy of Pe- 
tition [to General Assembly], Maryland Gazette, Mar. 25, 
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1785, pp. 1, 2, col. 1 (“‘[W]hy should such as do not desire or 
make conscience of it, be forced by law”). When the legisla- 
ture next met, most representatives “had been elected by 
anti-assessment voters,” and the bill failed. Curry 157. In 
1810, Maryland revoked the authority to levy religious as- 
sessments. See Md. Const., Amdt. XIII (1776), in 3 Federal 
and State Constitutions 1705 (F. Thorpe ed. 1909) (Thorpe). 

In New England, which took longer to reach this conclu- 
sion, Vermont went first. Its religious assessment laws 
were accommodating. A person who was not a member of 
his town’s church was, upon securing a certificate to that 
effect, exempt. See L. Levy, The Establishment Clause 50 
(1994) (Levy). Even so, the laws were viewed by many as 
violating Vermont’s constitutional prohibition against invol- 
untary support of religion and guarantee of freedom of con- 
science. See, e. g., Address of Council of Censors to the Peo- 
ple of Vermont 5-8 (1800) (“[R]eligion is a concern personally 
and. exclusively. operative, between the individual and-his 
God”); Address of Council of Censors [Vermont] 3-7 (Dec. 
1806) (the laws’ “evils” included “violence done to the feel- 
ings of men” and “their property,” “animosities,” and “the 
dangerous lengths of which it is a foundation for us to 
go, in both civil and religious usurpation”). In 1807, Ver- 
mont “repealed all laws concerning taxation for religion.” 
Levy 51. 

The rest of New England heard the same arguments and 
reached the same conclusion. John Leland’s sustained criti- 
cism of religious assessments over 20 years helped end the 
practice in Connecticut. See, e. g., Esbeck, Dissent and Dis- 
establishment: The Church-State Settlement in the Early 
American Republic, 2004 B. Y. U. L. Rev. 1885, 1498, 1501- 
1511. The reasons he offered in urging opposition to the 
State’s laws will by now be familiar. Religion “is a matter 
between God and individuals,” which does not need, and 
would only be harmed by, government support. J. Leland, 
The Rights of Conscience Inalienable (1791), in The Sacred 
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Rights of Conscience 337-339 (D. Dreisbach & M. Hall eds. 
2009). “[T]ruth gains honor; and men more firmly believe 
it,” when religion is subjected to the “cool investigation and 
fair argument” that freedom of conscience produces. Id., at 
340. Religious assessments violated that freedom, he ar- 
gued. See id., at 342 (“If these people bind nobody but 
themselves, who is injured by their religious opinions? But 
if they bind an individual besides themselves, the bond is 
fraudulent and ought to be declared illegal”). Connecticut 
ended religious assessments first by statute in 1817, then by 
its State Constitution of 1818. See Cobb 513. 

In New Hampshire, a steady campaign against religious 
assessments led to a bill that was subjected to “the scrutiny 
of the people.” C. Kinney, Church & State: The Struggle 
for Separation in New Hampshire, 1630-1900, p. 101 (1955) 
(Kinney). It was nicknamed “Dr. Whipple’s Act” after its 
strongest advocate in the State House. Orford Union Con- 
gregational Soc. v. West Congregational, Soc.. of Orford, 55 
N. H. 463, 468-469, n. (1875). He defended the bill as a 
means “to take religion out of politics, to eliminate state sup- 
port, to insure opportunity to worship with true freedom of 
conscience, [and] to put all sects and denominations of Chris- 
tians upon a level.” Kinney 103. The bill became law and 
provided “that no person shall be compelled to join or sup- 
port, or be classed with, or associated to any congregation, 
church or religious society without his express consent first 
had and obtained.” Act [of July 1, 1819,] Regulating Towns 
and Choice of Town Officers §3, in 1 Laws of the State of 
New Hampshire Enacted Since June 1, 1815, p. 45 (1824). 
Massachusetts held on the longest of all the States, finally 
ending religious assessments in 1833. See Cobb 515.° 


®To this, some might point out that the Scrap Tire Program at issue 
here does not impose an assessment specifically for religious entities but 
rather directs funds raised through a general taxation scheme to the 
Church. That distinction makes no difference. The debates over reli- 
gious assessment laws focused not on the means of those laws but on their 
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The course of this history shows that those who lived 
under the laws and practices that formed religious establish- 
ments made a considered decision that civil government 
should not fund ministers and their houses of worship. To 
us, their debates may seem abstract and this history remote. 
That is only because we live in a society that has long bene- 
fited from decisions made in response to these now centuries- 
old arguments, a society that those not so fortunate fought 
hard to build. 

2 


In Locke, this Court expressed an understanding of, and 
respect for, this history. Locke involved a provision of the 
State of Washington’s Constitution that, like Missouri’s 
nearly identical Article I, $7, barred the use of public funds 
for houses of worship or ministers. Consistent with this de- 
nial of funds to ministers, the State’s college scholarship pro- 
gram did not allow funds to be used for devotional theology 
degrees. When asked whether this violated the would-be 
minister’s free exercise rights, the Court invoked the play in 
the joints principle and answered no. The Establishment 
Clause did not require the prohibition because “the link be- 
tween government funds and religious training [was] broken 
by the independent and private choice of [scholarship] recipi- 
ents.” 540 U.S., at 719; see also n. 2, supra. Nonetheless, 
the denial did not violate the Free Exercise Clause because 
a “historic and substantial state interest” supported the con- 
stitutional provision. 540 U.S., at 725. The Court could 
“think of few areas in which a State’s antiestablishment in- 
terests come more into play” than the “procuring [of] tax- 
payer funds to support church leaders.” Id., at 722. 

The same is true of this case, about directing taxpayer 
funds to houses of worship, see swpra, at 473. Like the use 
of public dollars for ministers at issue in Locke, turning over 
public funds to houses of worship implicates serious anties- 


ends: the turning over of public funds to religious entities. See, e. g., 
Locke v. Davey, 540 U.S. 712, 723 (2004). 
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tablishment and free exercise interests. The history just 
discussed fully supports this conclusion. As States dises- 
tablished, they repealed laws allowing taxation to support 
religion because the practice threatened other forms of gov- 
ernment support for, involved some government control 
over, and weakened supporters’ control of religion. Com- 
mon sense also supports this conclusion. Recall that a State 
may not fund religious activities without violating the Es- 
tablishment Clause. See Part II-A, supra. A State can 
reasonably use status as a “house of worship” as a stand-in 
for “religious activities.” Inside a house of worship, divid- 
ing the religious from the secular would require intrusive 
line-drawing by government, and monitoring those lines 
would entangle government with the house of worship’s ac- 
tivities. And so while not every activity a house of worship 
undertakes will be inseparably linked to religious activity, 
“the likelihood that many are makes a categorical rule a 
suitable. means to. avoid chilling the exercise of religion.” 
Amos, 483 U.S., at 345 (Brennan, J., concurring in judg- 
ment). Finally, and of course, such funding implicates the 
free exercise rights of taxpayers by denying them the chance 
to decide for themselves whether and how to fund religion. 
If there is any “‘room for play in the joints’ between” the 
Religion Clauses, it is here. Locke, 540 U.S., at 718 (quoting 
Walz, 397 U.S., at 669). 

As was true in Locke, a prophylactic rule against the use 
of public funds for houses of worship is a permissible accom- 
modation of these weighty interests. The rule has a histori- 
cal pedigree identical to that of the provision in Locke. Al- 
most all of the States that ratified the Religion Clauses 
operated under this rule. See 540 U.S., at 728. Seven had 
placed this rule in their State Constitutions.’ Three en- 


“See N. J. Const., Art. XVIII (1776), in 5 Thorpe 2597 (“[Nlor shall any 
person, within this Colony, ever be obliged to pay tithes, taxes, or any 
other rates, for the purpose of building or repairing any other church or 
churches, place or places of worship, or for the maintenance of any minis- 
ter or ministry, contrary to what he believes to be right, or has deliber- 
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forced it by statute or in practice. Only one had not yet 
embraced the rule.’ Today, 38 States have a counterpart to 
Missouri’s Article I, §7.'° The provisions, as a general mat- 


ately or voluntarily engaged himself to perform”); N. C. Const., Art. 
XXXIV (1776), in id., at 2793 (“[Nleither shall any person, on any pretence 
whatsoever, . . . be obliged to pay, for the purchase of any glebe, or the 
building of any house of worship, or for the maintenance of any minister 
or ministry, contrary to what he believes right, or has voluntarily and 
personally engaged to perform’); Pa. Const., Art. IX, §3 (1790), in id., at 
3100 (“[N]o man can of right be compelled to attend, erect, or support any 
place of worship, or to maintain any ministry, against his consent”); S. C. 
Const., Art. XXXVIII (1778), in 6 id., at 3257 (“No person shall, by law, 
be obliged to pay towards the maintenance and support of a religious wor- 
ship that he does not freely join in, or has not voluntarily engaged to 
support”); Vt. Const., ch. 1, Art. III (1786), in id., at 3752 (“[N]o man 
ought, or of right can be compelled to attend any religious worship, or 
erect, or support any place of worship, or maintain any minister, contrary 
to the dictates of his conscience”). 

Delaware and New. York’s Constitutions did not directly address, but 
were understood to prohibit, public funding of religion. See Curry 76, 
162; see also Del. Const., Art. I, §1 (1792) (“[N]Jo man shall or ought to be 
compelled to attend any religious worship, to contribute to the erection or 
support of any place of worship, or to the maintenance of any ministry, 
against his own free will and consent”). 

’See Virginia, Act for Establishing Religious Freedom, in 5 The Found- 
ers’ Constitution 84 (P. Kurland & R. Lerner eds. 1987); Curry 211-212 
(Rhode Island never publicly funded houses of worship); Esbeck, Dissent 
and Disestablishment: The Church-State Settlement in the Early Ameri- 
can Republic, 2004 B. Y. U. L. Rev. 1885, 1489-1490 (Maryland never in- 
voked its constitutional authorization of religious assessments). 

®°See N. H. Const., pt. 1, Arts. I, VI (1784), in 4 Thorpe 24538, 2454. 

See Ala. Const., Art. I, $3; Ariz. Const., Art. II, §12, Art. IX, §10; 
Ark. Const., Art. II, $24; Cal. Const., Art. XVI, §5; Colo. Const., Art. II, 
$4, Art. IX, $7; Conn. Const., Art. Seventh; Del. Const., Art. I, §1; Fla. 
Const., Art. I, $3; Ga. Const., Art. I, $2, para. VII; Idaho Const., Art. IX, 
$5; Ill. Const., Art. I, §3, Art. X, §3; Ind. Const., Art. 1, §$4, 6; Iowa 
Const., Art. 1, §3; Ky. Const. §5; Md. Const., Decl. of Rights Art. 36; Mass. 
Const. Amdt., Art. XVIII, $2; Mich. Const., Art. I, §4; Minn. Const., Art. 
I, $16; Mo. Const., Art. I, §$6, 7, Art. IX, $8; Mont. Const., Art. X, $6; 
Neb. Const., Art. I, §4; N. H. Const., pt. 2, Art. 83; N. J. Const., Art. I, §3; 
N. M. Const., Art. II, $11; Ohio Const., Art. I, §7; Okla. Const., Art. II, 
$5; Ore. Const., Art. I, $5; Pa. Const., Art. I, §3, Art. III, § 29; R. I. Const., 
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ter, date back to or before these States’ original Constitu- 
tions." That so many States have for so long drawn a line 
that prohibits public funding for houses of worship, based on 
principles rooted in this Nation’s understanding of how best 
to foster religious liberty, supports the conclusion that public 
funding of houses of worship “is of a different ilk.” Locke, 
540 U.S., at 7238. 


Art. I, §3; S. D. Const., Art. VI, §3; Tenn. Const., Art. I, §3; Tex. Const., 
Art. I, §§6, 7; Utah Const., Art. I, §4; Vt. Const., ch. I, Art. 3; Va. Const., 
Art. I, $16, Art. IV, $16; Wash. Const., Art. I, $11; W. Va. Const., Art. ITI, 
$15; Wis. Const., Art. I, §18; Wyo. Const., Art. I, $19, Art. III, §36. 

See Ala. Const., Art. I, $3 (1819), in 1 Thorpe 97; Ariz. Const., Art. 
II, §12, Art. IX, §10 (1912); Ark. Const., Art. II, §3 (1836), in 1 Thorpe 
269; Cal. Const., Art. IX, §8 (1879), in id., at 432; Colo. Const., Art. IT, $4, 
Art. V, $34 (1876), in id., at 475, 485; Conn. Const., Art. First, §4, Art. 
Seventh, $1 (1818), in id., at 537, 544-545; Del. Const., Art. I, §1 (1792); 
Fla. Const., Decl. of Rights §6 (1885), in 2 Thorpe 733; Ga. Const., Art. I, 
$1, para. XIV (1877), in id., at 843; Idaho Const., Art. I, §4, Art. IX, §5 
(1889), in id., at 919, 936-937; Ill. Const., Art. VIII, $3 (1818) and (1870), 
in id., at 981, 1035; Ind. Const., Art. 1, §3 (1816), Art. 1, $6 (1851), in id., 
at 1057, 1074; Iowa Const., Art. 1, §3 (1846), in id., at 1123; Ky. Const., 
Art. XIII, §5 (1850), in 3 id., at 1812; Md. Const., Decl. of Rights Art. 36 
(1867), in id., at 1782; Mass. Const. Amdt., Art. XVIII (1855), in id., at 
1918, 1922, n.; Mass. Const. Amdt., Art. XVIII (1974); Mich. Const., Art. 
1, §4 (1835), Art. IV, § 40 (1850), in 4 Thorpe 1931, 1950; Minn. Const., Art. 
I, $16 (1857), in id., at 1993; Enabling Act for Mo., §4 (1820), Mo. Const., 
Art. I, §10 (1865), Art. II, §7 (1875), in id., at 2146-2147, 2192, 2230; Mont. 
Const., Art. XI, $8 (1889), in id., at 2323-2324; Neb. Const., Art. I, §16 
(1866), in id., at 2350; N. H. Const., pt. 2, Art. 83 (1877); N. J. Const., Art. 
XVIII (1776), in 5 Thorpe 2597; N. M. Const., Art. II, §11 (1911); Ohio 
Const., Art. VIII, $3 (1802), in 5 Thorpe 2910; Okla. Const., Art. II, §5 
(1907), in H. Snyder, The Constitution of Oklahoma 21 (1908); Ore. Const., 
Art. I, $5 (1857), in 5 Thorpe 2998; Pa. Const., Art. IX, §3 (1790), Art. III, 
§18 (1878), in id., at 3100, 3128; R. I. Const., Art. I, §3 (1842), in 6 id., at 
3222-3223; S. D. Const., Art. VI, §3 (1889), in id., at 3370; Tenn. Const., 
Art. XI, §3 (1796), in id., at 3422; Tex. Const., Art. I, §4 (1845), Art. I, $7 
(1876), in id., at 3547-3548, 3622; Utah Const., Art. I, §4 (1895), in id., at 
3702; Vt. Const., ch. I, Art. III (1777), in id., at 3740; Va. Const., Art. ITI, 
$11 (1880), Art. IV, §67 (1902), in 7 id., at 3824-3825, 3917; Wash. Const., 
Art. I, $11 (1889), in id., at 3974; W. Va. Const., Art. II, §9 (1861-1863), in 
id., at 4015; Wis. Const., Art. I, §18 (1848), in id., at 4078-4079; Wyo. 
Const., Art. I, $19, Art. ITI, §36 (1889), in id., at 4119, 4124. 
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And as in Locke, Missouri’s Article I, §7, is closely tied to 
the state interests it protects. See 540 U.S., at 724 describ- 
ing the program at issue as “go[ing] a long way toward in- 
cluding religion in its benefits”). A straightforward reading 
of Article I, $7, prohibits funding only for “any church, sect, 
or denomination of religion, or in aid of any priest, preacher, 
minister or teacher thereof, as such.” The Missouri courts 
have not read the State’s Constitution to reach more broadly, 
to prohibit funding for other religiously affiliated institu- 
tions, or more broadly still, to prohibit the funding of reli- 
gious believers. See, e.g. Saint Louis Univ. v. Masonic 
Temple Assn. of St. Lowis, 220 8S. W. 3d 721, 726 (Mo. 2007) 
(“The university is not a religious institution simply because 
it is affiliated with the Jesuits or the Roman Catholic 
Church”). The Scrap Tire Program at issue here proves the 
point. Missouri will fund a religious organization not 
“owned or controlled by a church” if its “mission and activi- 
ties are secular (separate from religion, not spiritual) in na- 
ture” and the funds “will be used for secular (separate from 
religion; not spiritual) purposes rather than for sectarian (de- 
nominational, devoted to a sect) purposes.” App. to Brief 
for Petitioner 3a; see also Tr. of Oral Arg. 33-35. Article I, 
§7, thus stops Missouri only from funding specific entities, 
ones that set and enforce religious doctrine for their adher- 
ents. These are the entities that most acutely raise the es- 
tablishment and free exercise concerns that arise when pub- 
lic funds flow to religion. 

Missouri has recognized the simple truth that, even absent 
an Establishment Clause violation, the transfer of public 
funds to houses of worship raises concerns that sit exactly 
between the Religion Clauses. To avoid those concerns, and 
only those concerns, it has prohibited such funding. In 
doing so, it made the same choice made by the earliest States 
centuries ago and many other States in the years since. The 
Constitution permits this choice. 
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3 


In the Court’s view, none of this matters. It focuses on 
one aspect of Missouri’s Article I, $7, to the exclusion of all 
else: that it denies funding to a house of worship, here the 
Church, “simply because of what it [ijs—a church.” Ante, 
at 464. The Court describes this as a constitutionally im- 
permissible line based on religious “status” that requires 
strict scrutiny. Its rule is out of step with our precedents 
in this area, and wrong on its own terms. 

The Constitution creates specific rules that control how 
the government may interact with religious entities. And 
so of course a government may act based on a religious enti- 
ty’s “status” as such. It is that very status that implicates 
the interests protected by the Religion Clauses. Sometimes 
a religious entity’s unique status requires the government 
to act. See Hosanna-Tabor, 565 U.S., at 188-190. Other 
times, it merely permits the government to act. See Part 
III-A, swpra. In all-cases, the dispositive issue is not 
whether religious “status” matters—it does, or the Religion 
Clauses would not be at issue—but whether the government 
must, or may, act on that basis. 

Start where the Court stays silent. Its opinion does not 
acknowledge that our precedents have expressly approved of 
a government’s choice to draw lines based on an entity’s reli- 
gious status. See Amos, 483 U.S., at 339; Walz, 397 U.S., 
at 680; Locke, 540 U.S., at 721. Those cases did not deploy 
strict scrutiny to create a presumption of unconstitutionality, 
as the Court does today. Instead, they asked whether the 
government had offered a strong enough reason to justify 
drawing a line based on that status. See Amos, 483 U.S., 
at 339 (“[W]e see no justification for applying strict scru- 
tiny”); Walz, 397 U.S., at 679 (rejecting criticisms of a case- 
by-case approach as giving “too little weight to the fact that 
it is an essential part of adjudication to draw distinctions, 
including fine ones, in the process of interpreting the Consti- 
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tution”); Locke, 540 U.S., at 725 (balancing the State’s inter- 
ests against the aspiring minister’s). 

The Court takes two steps to avoid these precedents. 
First, it recasts Locke as a case about a restriction that pro- 
hibited the would-be minister from “us[ing] the funds to pre- 
pare for the ministry.” Ante, at 464. A faithful reading of 
Locke gives it a broader reach. Locke stands for the reason- 
able proposition that the government may, but need not, 
choose not to fund certain religious entities (there, ministers) 
where doing so raises “historic and substantial” establish- 
ment and free exercise concerns. 540 U.S., at 725. Second, 
it suggests that this case is different because it involves “dis- 
crimination” in the form of the denial of access to a possible 
benefit. Ante, at 463. But in this area of law, a decision to 
treat entities differently based on distinctions that the Reli- 
gion Clauses make relevant does not amount to discrimina- 
tion.” To understand why, keep in mind that “the Court 
has unambiguously concluded that the individual freedom of 
conscience protected by the First Amendment embraces the 
right to select any religious faith or none at all.” Wallace 
v. Jaffree, 472 U.S. 38, 52-53 (1985). If the denial of a bene- 
fit others may receive is discrimination that violates the Free 
Exercise Clause, then the accommodations of religious enti- 
ties we have approved would violate the free exercise rights 
of nonreligious entities. We have, with good reason, re- 
jected that idea, see, e. g., Amos, 483 U.S., at 338-339, and 
instead focused on whether the government has provided a 
good enough reason, based in the values the Religion Clauses 
protect, for its decision.” 


This explains, perhaps, the Court’s reference to an Equal Protection 
Clause precedent, rather than a Free Exercise Clause precedent, for this 
point. See ante, at 463 (citing Northeastern Fla. Chapter, Associated 
Gen. Contractors of America v. Jacksonville, 508 U.S. 656 (1993)). 

13No surprise then that, despite the Court’s protests to the contrary, no 
case has applied its rigid rule. McDaniel v. Paty, 435 U.S. 618 (1978), on 
which the Court relies most heavily, mentioned “status” only to distin- 
guish laws that deprived a person “of a civil right solely because of their 
religious beliefs.” Jd., at 626-627 (plurality opinion). In Torcaso v. Wat- 
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The Court offers no real reason for rejecting the balancing 
approach in our precedents in favor of strict scrutiny, beyond 
its references to discrimination. The Court’s desire to avoid 
what it views as discrimination is understandable. But in 
this context, the description is particularly inappropriate. 
A State’s decision not to fund houses of worship does not 
disfavor religion; rather, it represents a valid choice to re- 
main secular in the face of serious establishment and free 
exercise concerns. That does not make the State “atheistic 
or antireligious.” County of Allegheny v. American Civil 
Liberties Union, Greater Pittsburgh Chapter, 492 U.S. 573, 
610 (1989). It means only that the State has “establishe[d] 
neither atheism nor religion as its official creed.” Jbid. 
The Court’s conclusion “that the only alternative to govern- 
mental support of religion is governmental hostility to it rep- 
resents a giant step backward in our Religion Clause juris- 
prudence.” Jd., at 652, n. 11 (Stevens, J., concurring in part 
and dissenting in part). 

At bottom, the Court creates the following rule today: The 
government may draw lines on the basis of religious status 
to grant a benefit to religious persons or entities but it 
may not draw lines on that basis when doing so would further 
the interests the Religion Clauses protect in other ways. 
Nothing supports this lopsided outcome. Not the Religion 


kins, 367 U.S. 488 (1961), the Court invalidated a law that barred persons 
who refused to state their belief in God from public office without “evaluat- 
[ing] the interests assertedly justifying it.” McDaniel, 435 U.S., at 626 
(plurality opinion). That approach did not control in McDaniel, which 
involved a state constitutional provision that barred ministers from serv- 
ing as legislators, because “ministerial status” was defined “in terms of 
conduct and activity,” not “belief.” Jd., at 627. The Court thus asked 
whether the “anti-establishment interests” the State offered were strong 
enough to justify the denial of a constitutional right—to serve in public 
office—and concluded that they were not. Jd., at 627-629. Other refer- 
ences to “status” in our cases simply recount McDaniel. See, e@. g., 
Church of Lukwmi Babalu Aye, Inc. v. Hialeah, 508 U.S. 520, 533 (1993); 
Employment Div., Dept. of Human Resources of Ore. v. Smith, 494 U.S. 
872, 877 (1990). 
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Clauses, as they protect establishment and free exercise in- 
terests in the same constitutional breath, neither privileged 
over the other. Not precedent, since we have repeatedly 
explained that the Clauses protect not religion but “the indi- 
vidual’s freedom of conscience,” Jaffree, 472 U.S., at 50— 
that which allows him to choose religion, reject it, or remain 
undecided. And not reason, because as this case shows, the 
same interests served by lifting government-imposed 
burdens on certain religious entities may sometimes be 
equally served by denying government-provided benefits to 
certain religious entities. Cf. Walz, 397 U.S., at 674 (entan- 
glement); Amos, 483 U.S., at 336 (influence on religious 
activities). 

JUSTICE BREYER’s concurrence offers a narrower rule that 
would limit the effects of today’s decision, but that rule does 
not resolve this case. JUSTICE BREYER, like the Court, 
thinks that “denying a generally available benefit solely on 
account of religious identity imposes a penalty on the free 
exercise of religion that can be justified only by a state inter- 
est of the highest order,” ante, at 458 (majority opinion) (in- 
ternal quotation marks omitted). See ante, at 470-471 
(BREYER, J., concurring in judgment). Few would disagree 
with a literal interpretation of this statement. To fence out 
religious persons or entities from a truly generally available 
public benefit—one provided to all, no questions asked, such 
as police or fire protections—would violate the Free Exer- 
cise Clause. Accord, Rosenberger, 515 U.S., at 879, n. 5 
(Souter, J., dissenting). This explains why Missouri does not 
apply its constitutional provision in that manner. See Tr. of 
Oral Arg. 35-36. Nor has it done so here. The Scrap Tire 
Program offers not a generally available benefit but a selec- 
tive benefit for a few recipients each year. In this context, 
the comparison to truly generally available benefits is inapt. 
Cf. Everson, 330 U.S., at 61, n. 56 (Rutledge, J., dissenting) 
(The Religion Clauses “forbi[d] support, not protection from 
interference or destruction”). 
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On top of all of this, the Court’s application of its new rule 
here is mistaken. In concluding that Missouri’s Article I, 
§7, cannot withstand strict scrutiny, the Court describes 
Missouri’s interest as a mere “policy preference for skating 
as far as possible from religious establishment concerns.” 
Ante, at 466. The constitutional provisions of 39 States— 
all but invalidated today—the weighty interests they pro- 
tect, and the history they draw on deserve more than this 
judicial brush aside." 

Today’s decision discounts centuries of history and jeopar- 
dizes the government’s ability to remain secular. Just three 
years ago, this Court claimed to understand that, in this area 
of law, to “sweep away what has so long been settled would 
create new controversy and begin anew the very divisions 
along religious lines that the Establishment Clause seeks to 
prevent.” Town of Greece v. Galloway, 572 U.S. 565, 577 
(2014). It makes clear today that this principle applies only 
when preference suits. 

IV 


The Religion Clauses of the First Amendment contain a 
promise from our government and a backstop that disables 
our government from breaking it. The Free Exercise 
Clause extends the promise. We each retain our inalienable 
right to “the free exercise” of religion, to choose for our- 


4Tn the end, the soundness of today’s decision may matter less than 
what it might enable tomorrow. The principle it establishes can be ma- 
nipulated to call for a similar fate for lines drawn on the basis of religious 
use. See ante, at 469-470 (GORSUCH, J., concurring in part); see also ante, 
at 468 (THOMAS, J., concurring in part) (going further and suggesting that 
lines drawn on the basis of religious status amount to per se unconstitu- 
tional discrimination on the basis of religious belief ). It is enough for 
today to explain why the Court’s decision is wrong. The error of the 
concurrences’ hoped-for decisions can be left for tomorrow. See, for now, 
School Dist. of Abington Township v. Schempp, 374 U.S. 203, 226 (1963) 
(“While the Free Exercise Clause clearly prohibits the use of state action 
to deny the rights of free exercise to anyone, it has never meant that a 
majority could use the machinery of the State to practice its beliefs”). 
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selves whether to believe and how to worship. And the 
Establishment Clause erects the backstop. Government 
cannot, through the enactment of a “law respecting an estab- 
lishment of religion,” start us down the path to the past, 
when this right was routinely abridged. 

The Court today dismantles a core protection for religious 
freedom provided in these Clauses. It holds not just that a 
government may support houses of worship with taxpayer 
funds, but that—at least in this case and perhaps in others, 
see ante, at 465, n. 3—it must do so whenever it decides to 
create a funding program. History shows that the Religion 
Clauses separate the public treasury from religious coffers 
as one measure to secure the kind of freedom of conscience 
that benefits both religion and government. If this separa- 
tion means anything, it means that the government cannot, 
or at the very least need not, tax its citizens and turn that 
money over to houses of worship. The Court today blinds 
itself to the outcome this history requires and leads. us_in- 
stead to a place where separation of church and state is a 
constitutional slogan, not a constitutional commitment. I 
dissent. 
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CALIFORNIA PUBLIC EMPLOYEES’ RETIREMENT 
SYSTEM v. ANZ SECURITIES, INC., ET AL. 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SECOND CIRCUIT 


No. 16-373. Argued April 17, 2017—Decided June 26, 2017 


Section 11 of the Securities Act of 1933 gives purchasers of securities “a 
right of action against an issuer or designated individuals,” including 
securities underwriters, for any material misstatements or omissions 
in a registration statement. Ommnicare, Inc. v. Laborers Dist. Council 
Constr. Industry Pension Fund, 575 U.S. 175, 179; see 15 U.S.C. 
§77k(a). Section 13 provides two time limits for $11 suits. The first 
sentence states that an action “must be brought within one year after 
the discovery of the untrue statement or the omission, or after such 
discovery should have been made by the exercise of reasonable dili- 
gence....” The second sentence provides that “[ijn no event shall any 
such action be brought ... more than three years after the security was 
bona fide offered to the public... .” . § 77m. 

In 2007 and 2008, Lehman Brothers Holdings Inc. raised capital 
through several public securities offerings. Petitioner, the largest pub- 
lic pension fund in the country, purchased some of those securities; and 
it is alleged that respondents, various financial firms, are liable under 
the Act for their participation as underwriters in the transactions. In 
2008, a putative class action was filed against respondents in the South- 
ern District of New York. The complaint raised $11 claims, alleging 
that the registration statements for certain of Lehman’s 2007 and 2008 
securities offerings included material misstatements or omissions. Be- 
cause the complaint was filed on behalf of all persons who purchased the 
identified securities, petitioner was a member of the putative class. 

In February 2011, more than three years after the relevant securities 
offerings, petitioner filed a separate complaint against respondents in 
the Northern District of California, alleging violations identical to those 
in the class action on petitioner’s own behalf. Soon thereafter, a pro- 
posed settlement was reached in the putative class action, but petitioner 
opted out of the class. Respondents then moved to dismiss petitioner’s 
individual suit, alleging that the § 11 violations were untimely under the 
3-year bar in the second sentence of §18. Petitioner countered that the 
3-year period was tolled during the pendency of the class-action filing, 
relying on American Pipe & Constr. Co. v. Utah, 414 U.S. 538. The 
trial court disagreed, and the Second Circuit affirmed, holding that 
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American Pipe’s tolling principle is inapplicable to the 3-year bar. It 
also rejected petitioner’s alternative argument that the timely filing of 
the class action made petitioner’s individual claims timely as well. 

Held: Petitioner’s untimely filing of its individual complaint more than 
three years after the relevant securities offering is ground for dismissal. 
Pp. 504-516. 

(a) Section 13’s 3-year time limit is a statute of repose not subject to 
equitable tolling. Pp. 504-513. 

(1) The two categories of statutory time bars—statutes of limita- 
tions and statutes of repose—each have “a distinct purpose.” CTS 
Corp. v. Waldburger, 573 U.S. 1,8. Statutes of limitations are designed 
to encourage plaintiffs “‘to pursue diligent prosecution of known 
claims,’” ibid., while statutes of repose “effect a legislative judgment 
that a defendant should ‘be free from liability after the legislatively 
determined period of time,’” id., at 9. For this reason, statutes of limi- 
tations begin to run “when the cause of action accrues,” while statutes 
of repose begin to run on “the date of the last culpable act or omission 
of the defendant.” Id., at 7-8. 

From the structure of §13, and the language of its second sentence, 
it is evident that the 3-year bar is a statute of repose. The instruction 
that “[iJn no.event” shall-an action be brought.more than three years 
after the relevant securities offering admits of no exception. The stat- 
ute also runs from the defendant’s last culpable act (the securities offer- 
ing), not from the accrual of the claim (the plaintiff’s discovery of the 
defect). 

This view is confirmed by § 13’s two-sentence structure. The pairing 
of a shorter statute of limitations and a longer statute of repose is a 
common feature of statutory time limits. See, e. g., Gabelli v. SEC, 568 
U.S. 442, 453. Section 13’s history also supports the classification. 
The 1933 Securities Act’s original 2-year discovery period and 10-year 
outside limit were shortened a year later. The evident design of the 
shortened period was to protect defendants’ financial security by reduc- 
ing the open period for potential liability. Pp. 504-506. 

(2) The determination that the 3-year period is a statute of repose 
is critical here, for the question whether a tolling rule applies to a given 
statutory time bar is one “of statutory intent.” Lozano v. Montoya 
Alvarez, 572 U.S. 1,10. In light of the purpose of a statute of repose, 
the provision is in general not subject to tolling. Tolling is permissible 
only where there is a particular indication that the legislature did not 
intend the statute to provide complete repose but instead anticipated 
the extension of the statutory period under certain circumstances. A 
statute of repose implements a “‘legislative decisio[n] that .. . there 
should be a specific time beyond which a defendant should no longer be 
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subjected to protracted liability.’” CTS, 573 U.S., at 9. The unqual- 
ified nature of that determination supersedes the courts’ residual au- 
thority and forecloses the extension of the statutory period based on 
equitable principles. Thus, the Court repeatedly has stated that stat- 
utes of repose are not subject to equitable tolling. See, e.g., id., at 
9-10. Pp. 506-508. 

(83) The tolling decision in American Pipe derived from equity prin- 
ciples and therefore cannot alter the unconditional language and purpose 
of the 3-year statute of repose. The source of the tolling rule applied 
in American Pipe is the judicial power to promote equity, not the power 
to interpret and enforce statutory provisions. Nothing in the decision 
suggests that its tolling rule was mandated by a statute or federal rule. 
Moreover, the Court relied on cases that are paradigm applications of 
equitable tolling principles, see 414 U.S., at 559. Thus, the Court has 
previously referred to American Pipe as “equitable tolling.” See, e. g., 
Irwin v. Department of Veterans Affairs, 498 U.S. 89, 96, and n. 3. 
Pp. 508-510. 

(4) Petitioner’s counterarguments are unpersuasive. First, peti- 
tioner contends that this case is indistinguishable from American Pipe, 
but the statute there was one of limitations, which may be tolled by 
equitable considerations even where a statute of repose may not. Sec- 
ond, petitioner argues that the timely filing of a class-action complaint 
fulfills the purposes of a statutory time limit with regard to later filed 
suits by individual members of the class. But by permitting a class 
action to splinter into individual suits, the application of American Pipe 
tolling here would threaten to alter and expand a defendant’s account- 
ability, contradicting the substance of a statute of repose. Third, peti- 
tioner contends that dismissal of its individual suit as untimely would 
eviscerate its ability to opt out, but it does not follow from any privilege 
to opt out that an ensuing suit can be filed without regard to mandatory 
time limits. Fourth, petitioner argues that declining to apply Ameri- 
can Pipe tolling to statutes of repose will create inefficiencies, but this 
Court “lack[s] the authority to rewrite” the statute of repose or to ig- 
nore its plain import. Baker Botts L. L. P. v. ASARCO LLC, 576 U.S. 
121, 134. And petitioner’s practical concerns likely are overstated. 
Pp. 510-513. 

(b) Also unpersuasive is petitioner’s alternative argument: that § 13’s 
requirement that an “action” be “brought” within three years of the 
relevant securities offering is met here because the filing of the class- 
action complaint “brought” petitioner’s individual “action” within the 
statutory time period. This argument presumes that an “action” is 
“brought” when substantive claims are presented to any court, rather 
than when a particular complaint is filed in a particular court. The 
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term “action,” however, refers to a judicial “proceeding,” or perhaps a 
“suit”—not to the general content of claims. Taken to its logical limit, 
petitioner’s argument would make an individual action timely even if it 
were filed decades after the original securities offering—provided a 
class-action complaint had been filed within the initial 3-year period. 
Congress would not have intended this result. This argument is also 
inconsistent with the reasoning in American Pipe itself. If the filing 
of a class action made all subsequent actions by putative class members 
timely, there would be no need for tolling at all. Pp. 513-515. 

(c) The final analysis is straightforward. Because § 13’s 3-year time 
bar is a statute of repose, it displaces the traditional power of courts to 
modify statutory time limits in the name of equity. And because the 
American Pipe tolling rule is rooted in those equitable powers, it cannot 
extend the 3-year period. Petitioner’s untimely filing of its individual 
action is thus ground for dismissal. Pp. 515-516. 


655 Fed. Appx. 18, affirmed. 


KENNEDY, J., delivered the opinion of the Court, in which ROBERTS, 
C. J., and THoMAS, ALITO, and GORSUCH, JJ., joined. GINSBURG, J., filed 
a dissenting opinion, in which BREYER, SOTOMAYOR, and KAGAN, JJ., 
joined, post, at 516. 


Thomas C. Goldstein argued the cause for petitioner. 
With him on the briefs were Tejinder Singh, Darren J. Rob- 
bins, Joseph D. Daley, and Thomas E. Egler. 
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JUSTICE KENNEDY delivered the opinion of the Court. 


The suit giving rise to the case before the Court was filed 
by a plaintiff who was a member of a putative class in a class 
action but who later elected to withdraw and proceed in this 
separate suit, seeking recovery for the same illegalities that 
were alleged in the class suit. The class-action suit had 
been filed within the time permitted by statute. Whether 
the later, separate suit was also timely is the controlling 
question. 


I 

A 
The Securities Act of 1933 “protects investors by ensuring 
that companies issuing securities . .. make a ‘full and fair 


disclosure of information’ relevant to a public offering.” 
Omnicare, Inc. v. Laborers Dist. Council Constr. Industry 
Pension Fund, 575 U.S. 175, 178 (2015) (quoting Pinter v. 
Dahl, 486 U.S. 622, 646.(1988)); see 48 Stat. 74, as amended, 
15 U.S.C. $77a et seg. Companies may offer securities to 
the public only after filing a registration statement, which 
must contain information about the company and the secu- 
rity for sale. Ommnicare, 575 U.S., at 178. Section 11 of 
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the Securities Act “promotes compliance with these disclo- 
sure provisions by giving purchasers a right of action against 
an issuer or designated individuals,” including securities un- 
derwriters, for any material misstatements or omissions in a 
registration statement. Id., at 179; see 15 U.S.C. $77k(a). 

The Act provides time limits for §11 suits. These time 
limits are set forth in a two-sentence section of the Act, $13. 
It provides as follows: 


“No action shall be maintained to enforce any liability 
created under [$11] unless brought within one year 
after the discovery of the untrue statement or the omis- 
sion, or after such discovery should have been made by 
the exercise of reasonable diligence .... In no event 
shall any such action be brought to enforce a liability 
created under [$11] more than three years after the se- 
curity was bona fide offered to the public... .” 15 
U.S. C. § 77m. 


So there are two time bars in the quoted provision; and the 
second one, the 3-year bar, is central to this case. 


B 


Lehman Brothers Holdings Inc. formerly was one of the 
largest investment banks in the United States. In 2007 and 
2008, Lehman raised capital through a number of public secu- 
rities offerings. Petitioner, California Public Employees’ 
Retirement System (sometimes called CalPERS), is the 
largest public pension fund in the country. Petitioner pur- 
chased securities in some of these Lehman offerings; and it 
is alleged that respondents, various financial firms, are liable 
under the Act for their participation as underwriters in the 
transactions. The separate respondents are listed in an ap- 
pendix to this opinion. 

In September 2008, Lehman filed for bankruptcy. Around 
the same time, a putative class action concerning Lehman 
securities was filed against respondents in the United States 
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District Court for the Southern District of New York. The 
operative complaint raised claims under $11, alleging that 
the registration statements for certain of Lehman’s 2007 and 
2008 securities offerings included material misstatements or 
omissions. The complaint was filed on behalf of all persons 
who purchased the identified securities, making petitioner a 
member of the putative class. Petitioner, however, was not 
one of the named plaintiffs in the suit. The class action was 
consolidated with other securities suits against Lehman in a 
single multidistrict litigation. 

In February 2011, petitioner filed a separate complaint 
against respondents in the United States District Court for 
the Northern District of California. This suit was filed 
more than three years after the relevant transactions oc- 
curred. The complaint alleged identical securities-law viola- 
tions as the class-action complaint, but the claims were on 
petitioner’s own behalf. The suit was transferred and con- 
Solidated with the multidistrict litigation in the Southern 
District of New York. Soon thereafter, a proposed settle- 
ment was reached in the putative class action. Petitioner, 
apparently convinced it could obtain a more favorable recov- 
ery in its separate suit, opted out of the class. 

Respondents then moved to dismiss petitioner’s individual 
suit alleging § 11 violations as untimely under the 3-year bar 
in the second sentence of §13. Petitioner countered that its 
individual suit was timely because that 3-year period was 
tolled during the pendency of the class-action filing. The 
principal authority cited to support petitioner’s argument 
that the 3-year period was tolled was American Pipe & 
Constr. Co. v. Utah, 414 U.S. 588 (1974). 

The District Court disagreed with petitioner’s argument, 
holding that the 3-year bar in $18 is not subject to tolling. 
The Court of Appeals for the Second Circuit affirmed. In 
agreement with the District Court, the Court of Appeals 
held that the tolling principle discussed in American Pipe is 
inapplicable to the 3-year time bar. In re Lehman Brothers 


504 CALIFORNIA PUBLIC EMPLOYEES’ RETIREMENT 
SYSTEM v. ANZ SECURITIES, INC. 


Opinion of the Court 


Securities and ERISA Litigation, 655 Fed. Appx. 18, 15 
(2016). As the Court of Appeals noted, there is disagree- 
ment about whether the tolling rule of American Pipe ap- 
plies to the 3-year time bar in §13. Compare Joseph v. 
Wiles, 223 F. 3d 1155, 1166-1168 (CA10 2000), with Stein v. 
Regions Morgan Keegan Select High Income Fund, Inc., 821 
F. 3d 780, 792-795 (CA6 2016), and Dusek v. JPMorgan 
Chase & Co., 832 F. 3d 1248, 1246-1249 (CA11 2016). 

The Court of Appeals also rejected petitioner’s alternative 
argument that its individual claims were “essentially ‘filed’ 
in the putative class complaint,” so that the filing of the class 
action within three years made the individual claims timely. 
655 Fed. Appx., at 15. 

This Court granted certiorari. 580 U.S. 1089 (2017). 


II 


The question then is whether $13 permits the filing of an 
individual complaint more than three years after the rele- 
vant securities offering, when a class-action complaint was 
timely filed, and the plaintiff filing the individual complaint 
would have been a member of the class but for opting out of 
it. The answer turns on the nature and purpose of the 3- 
year bar and of the tolling rule that petitioner seeks to in- 
voke. Each will be addressed in turn. 


A 


As the Court explained in CTS Corp. v. Waldburger, 573 
U.S. 1 (2014), statutory time bars can be divided into two 
categories: statutes of limitations and statutes of repose. 
Both “are mechanisms used to limit the temporal extent or 
duration of liability for tortious acts,” but “each has a dis- 
tinct purpose.” Id., at 7-8. 

Statutes of limitations are designed to encourage plaintiffs 
“to pursue diligent prosecution of known claims.” Id., at 
8 (internal quotation marks omitted). In accord with that 
objective, limitations periods begin to run “when the cause 
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of action accrues—that is, when the plaintiff can file suit and 
obtain relief.” Jd., at 7-8 (internal quotation marks omit- 
ted). In a personal-injury or property-damage action, for 
example, more often than not this will be “‘when the injury 
occurred or was discovered.’” Jd., at 8. 

In contrast, statutes of repose are enacted to give more 
explicit and certain protection to defendants. These stat- 
utes “effect a legislative judgment that a defendant should 
be free from liability after the legislatively determined pe- 
riod of time.” Jd., at 9 (internal quotation marks omitted). 
For this reason, statutes of repose begin to run on “the date 
of the last culpable act or omission of the defendant.” Id., 
at 8. 

The 3-year time bar in § 18 reflects the legislative objective 
to give a defendant a complete defense to any suit after a 
certain period. From the structure of §13, and the lan- 
guage of its second sentence, it is evident that the 3-year 
bar is a statute of repose. In fact, this Court has already 
described the provision as establishing “a period of repose,” 
which “‘impose[s] an outside limit’” on temporal liability. 
Lampf, Pleva, Lipkind, Prupis & Petigrow v. Gilbertson, 
501 U.S. 350, 363 (1991). 

The statute provides in clear terms that “[iJn no event” 
shall an action be brought more than three years after the 
securities offering on which it is based. 15 U.S.C. §77m. 
This instruction admits of no exception and on its face cre- 
ates a fixed bar against future liability. See CTS, swpra, at 
9-10; cf. United States v. Brockamp, 519 U.S. 347, 350 (1997) 
(noting that a statute that “sets forth its time limitations in 
unusually emphatic form ... cannot easily be read as contain- 
ing implicit exceptions”). The statute, furthermore, runs 
from the defendant’s last culpable act (the offering of the 
securities), not from the accrual of the claim (the plaintiff’s 
discovery of the defect in the registration statement). 
Under CTS, this point is close to a dispositive indication that 
the statute is one of repose. 
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This view is confirmed by the two-sentence structure of 
$18. In addition to the 3-year time bar, $13 contains a 1- 
year statute of limitations. The limitations statute runs 
from the time when the plaintiff discovers (or should have 
discovered) the securities-law violation. The pairing of a 
shorter statute of limitations and a longer statute of repose 
is a common feature of statutory time limits. See, e. g., Ga- 
belli v. SEC, 568 U.S. 442, 453 (2013) (“[S]tatutes applying a 
discovery rule .. . often couple that rule with an absolute 
provision for repose”). The two periods work together: The 
discovery rule gives leeway to a plaintiff who has not yet 
learned of a violation, while the rule of repose protects the 
defendant from an interminable threat of liability. Cf. 
Merck & Co. v. Reynolds, 559 U.S. 633, 650 (2010) (reasoning 
that 2-year discovery rule would not “subject defendants to 
liability for acts taken long ago,” because the statute also 
included an “unqualified bar on actions instituted ‘5 years 
after such violation’”’). 

The history of the 3-year provision also supports its classi- 
fication as a statute of repose. It is instructive to note that 
the statute was not enacted in its current form. The origi- 
nal version of the 1933 Securities Act featured a 2-year dis- 
covery period and a 10-year outside limit, see $18, 48 Stat. 
84, but Congress changed this framework just one year after 
its enactment. The discovery period was changed to one 
year and the outside limit to three years. See Securities 
Exchange Act of 1934, $207, 48 Stat. 908. The evident de- 
sign of the shortened statutory period was to protect defend- 
ants’ financial security in fast-changing markets by reducing 
the open period for potential liability. 


B 


The determination that the 3-year period is a statute of 
repose is critical in this case, for the question whether a toll- 
ing rule applies to a given statutory time bar is one “of statu- 
tory intent.” Lozano v. Montoya Alvarez, 572 U.S. 1, 10 
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(2014). The purpose of a statute of repose is to create “an 
absolute bar on a defendant’s temporal liability,” CTS, 573 
U.S., at 8 (alteration and internal quotation marks omitted); 
and that purpose informs the assessment of whether, and 
when, tolling rules may apply. 

In light of the purpose of a statute of repose, the provision 
is in general not subject to tolling. Tolling is permissible 
only where there is a particular indication that the legisla- 
ture did not intend the statute to provide complete repose 
but instead anticipated the extension of the statutory period 
under certain circumstances. 

For example, if the statute of repose itself contains an ex- 
press exception, this demonstrates the requisite intent to 
alter the operation of the statutory period. See 1 C. Cor- 
man, Limitation of Actions $1.1, pp. 4-5 (1991) (Corman); 
see, e.g., 29 U.S.C. $1118 establishing a 6-year statute of 
repose, but stipulating that, in case of fraud, the 6-year pe- 
riod runs from the plaintiff’s discovery of the violation)... In 
contrast, where the legislature enacts a general tolling rule 
in a different part of the code—e. g., a rule that suspends 
time limits until the plaintiff reaches the age of majority— 
courts must analyze the nature and relation of the legislative 
purpose of each provision to determine which controls. See 
2 Corman §10.2.1, at 108. In keeping with the statute- 
specific nature of that analysis, courts have reached different 
conclusions about whether general tolling statutes govern 
particular periods of repose. Jbid., n. 15. 

Of course, not all tolling rules derive from legislative en- 
actments. Some derive from the traditional power of the 
courts to “‘apply the principles . . . of equity jurisprudence.’ ” 
Young v. United States, 535 U.S. 48, 50 (2002) (alteration 
omitted). The classic example is the doctrine of equitable 
tolling, which permits a court to pause a statutory time limit 
“when a litigant has pursued his rights diligently but some 
extraordinary circumstance prevents him from bringing a 
timely action.” Lozano, 572 U.S., at 10. Tolling rules of 
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that kind often apply to statutes of limitations based on the 
presumption that Congress “‘legislate[s] against a back- 
ground of common-law adjudicatory principles.’” Ibid. 

The purpose and effect of a statute of repose, by contrast, 
is to override customary tolling rules arising from the equi- 
table powers of courts. By establishing a fixed limit, a stat- 
ute of repose implements a “ ‘legislative decisio[n] that as a 
matter of policy there should be a specific time beyond which 
a defendant should no longer be subjected to protracted lia- 
bility.’” CTS, 573 U.S., at 9. The unqualified nature of 
that determination supersedes the courts’ residual authority 
and forecloses the extension of the statutory period based on 
equitable principles. For this reason, the Court repeatedly 
has stated in broad terms that statutes of repose are not 
subject to equitable tolling. See, e.g., id., at 9-10; Lampf, 
Pleva, 501 U.S., at 363. 

C 


Petitioner contends that the 3-year provision is subject to 
tolling based on the rationale and holding in the Court’s deci- 
sion in American Pipe. The language of the 3-year statute 
does not refer to or impliedly authorize any exceptions for 
tolling. If American Pipe had itself been grounded in a leg- 
islative enactment, perhaps an argument could be made that 
the enactment expressed a legislative objective to modify the 
3-year period. If, however, the tolling decision in American 
Pipe derived from equity principles, it cannot alter the un- 
conditional language and purpose of the 3-year statute of 
repose. 

In American Pipe, a timely class-action complaint was 
filed asserting violations of federal antitrust law. 414 U.S., 
at 540. Class certification was denied because the class was 
not large enough, see Fed. Rule Civ. Proc. 23(a)(1), and indi- 
viduals who otherwise would have been members of the class 
then filed motions to intervene as individual plaintiffs. The 
motions were denied on the grounds that the applicable 
4-year time bar had expired. See 15 U.S.C. §15b. The 
Court of Appeals reversed, permitting intervention. 
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This Court affirmed. It held the individual plaintiffs’ mo- 
tions to intervene were timely because “the commencement 
of a class action suspends the applicable statute of limitations 
as to all asserted members of the class.” American Pipe, 
414 U.S., at 554. The Court reasoned that this result was 
consistent “both with the procedures of Rule 23 and with the 
proper function of the limitations statute” at issue. Id., at 
555. First, the tolling furthered “the purposes of litigative 
efficiency and economy” served by Rule 23. Id., at 556. 
Without the tolling, “[plotential class members would be in- 
duced to file protective motions to intervene or to join in the 
event that a class was later found unsuitable,” which would 
“breed needless duplication of motions.” IJd., at 553-554. 
Second, the tolling was in accord with “the functional opera- 
tion of a statute of limitations.” Jd., at 554. By filing a 
class complaint within the statutory period, the named plain- 
tiff “notifie[d] the defendants not only of the substantive 
claims being brought against them, but also of the number 
and generic identities of the potential plaintiffs who may par- 
ticipate in the judgment.” Id., at 555. 

As this discussion indicates, the source of the tolling rule 
applied in American Pipe is the judicial power to promote 
equity, rather than to interpret and enforce statutory provi- 
sions. Nothing in the American Pipe opinion suggests that 
the tolling rule it created was mandated by the text of a 
statute or federal rule. Nor could it have. The central text 
at issue in American Pipe was Rule 23, and Rule 23 does 
not so much as mention the extension or suspension of statu- 
tory time bars. 

The Court’s holding was instead grounded in the tradi- 
tional equitable powers of the judiciary. The Court de- 
scribed its rule as authorized by the “judicial power to toll 
statutes of limitations.” Jd., at 558; see also id., at 555 (“the 
tolling rule we establish here’ (emphasis added)). The 
Court also relied on cases that are paradigm applications of 
equitable tolling principles, explaining with approval that 
tolling in one such case was based on “considerations ‘deeply 
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rooted in our jurisprudence.’” Jd., at 559 (quoting Glus v. 
Brooklyn Eastern Dist. Terminal, 359 U.S. 231, 232 (1959); 
alteration omitted); see also 414 U.S., at 559 (citing Holm- 
berg v. Armbrecht, 327 U.S. 392 (1946)). The Court noted 
too that “bad faith” was not the cause of the District Court’s 
denial of class certification. 414 U.S., at 553 (internal quo- 
tation marks omitted). 

Perhaps for these reasons, this Court has referred to 
American Pipe as “equitable tolling.” See Irwin v. Depart- 
ment of Veterans Affairs, 498 U.S. 89, 96, and n. 3 (1990); 
see also Young, 535 U.S., at 49; Greyhound Corp. v. Mt. Hood 
Stages, Inc., 437 U.S. 322, 338, n. (1978) (Burger, C. J., con- 
curring) (using American Pipe as an example of “[t]he au- 
thority of a federal court, sitting as a chancellor, to toll a 
statute of limitations on equitable grounds”). It is true, 
however, that the American Pipe Court did not consider the 
criteria of the formal doctrine of equitable tolling in any di- 
rect manner, . It did not analyze, for example, whether the 
plaintiffs pursued their rights with special care; whether 
some extraordinary circumstance prevented them from in- 
tervening earlier; or whether the defendant engaged in mis- 
conduct. See Holland v. Florida, 560 U.S. 631, 649 (2010) 
(identifying these considerations); Young, 535 U.S., at 50 
(same). The balance of the Court’s reasoning nonetheless 
reveals a rule based on traditional equitable powers, de- 
signed to modify a statutory time bar where its rigid applica- 
tion would create injustice. 


D 


This analysis shows that the American Pipe tolling rule 
does not apply to the 3-year bar mandated in §13. As ex- 
plained above, the 3-year limit is a statute of repose. See 
supra, at 505-507. And the object of a statute of repose, to 
grant complete peace to defendants, supersedes the applica- 
tion of a tolling rule based in equity. See supra, at 507-508. 
No feature of § 13 provides that deviation from its time limit 
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is permissible in a case such as this one. To the contrary, 
the text, purpose, structure, and history of the statute all 
disclose the congressional purpose to offer defendants full 
and final security after three years. 

Petitioner raises four counterarguments, but they are not 
persuasive. First, petitioner contends that this case is in- 
distinguishable from American Pipe itself. If the 3-year 
bar here cannot be tolled, petitioner reasons, then there was 
no justification for the American Pipe Court’s contrary deci- 
sion to suspend the time bar in that case. American Pipe, 
however, is distinguishable. The statute in American Pipe 
was one of limitations, not of repose; it began to run when 
“the cause of action accrued.’” 414 U.S., at 541, n. 2 (quot- 
ing 15 U.S.C. §15b). The statute in the instant case, how- 
ever, is a statute of repose. Consistent with the different 
purposes embodied in statutes of limitations and statutes of 
repose, it is reasonable that the former may be tolled by 
equitable considerations even though the latter in. most, cir- 
cumstances may not. See supra, at 507-508. 

Second, petitioner argues that the filing of a class-action 
complaint within three years fulfills the purposes of a statu- 
tory time limit with regard to later filed suits by individual 
members of the class. That is because, according to peti- 
tioner, the class complaint puts a defendant on notice as to 
the content of the claims against it and the set of potential 
plaintiffs who might assert those claims. It is true that the 
American Pipe Court, in permitting tolling, suggested that 
generic notice satisfied the purposes of the statute of limita- 
tions in that case. See 414 U.S., at 554-555. While this 
was deemed sufficient in balancing the equities to allow toll- 
ing under the antitrust statute, it must be noted that here 
the analysis differs because the purpose of a statute of re- 
pose is to give the defendant full protection after a certain 
time. 

If the number and identity of individual suits, where they 
may be filed, and the litigation strategies they will use are 


512 CALIFORNIA PUBLIC EMPLOYEES’ RETIREMENT 
SYSTEM v. ANZ SECURITIES, INC. 


Opinion of the Court 


unknown, a defendant cannot calculate its potential liability 
or set its own plans for litigation with much precision. The 
initiation of separate individual suits may thus increase a 
defendant’s practical burdens. See, e.g., Cottreau, Note, 
The Due Process Right To Opt Out of Class Actions, 73 N. Y. 
U. L. Rev. 480, 486, n. 29 (1998) (“A defendant’s transaction 
costs are likely to be reduced by having to defend just one 
action”). The emergence of individual suits, furthermore, 
may increase a defendant’s financial liability; for plaintiffs 
who opt out have considerable leverage and, as a result, may 
obtain outsized recoveries. See, e. g., Coffee, Accountability 
and Competition in Securities Class Actions: Why “Exit” 
Works Better Than “Voice,” 30 Cardozo L. Rev. 407, 417, 
432-433 (2008); Perino, Class Action Chaos? The Theory of 
the Core and an Analysis of Opt-Out Rights in Mass Tort 
Class Actions, 46 Emory L. J. 85, 97 (1997). These uncer- 
tainties can put defendants at added risk in conducting busi- 
ness going forward, causing destabilization in markets which 
react with sensitivity to these matters. By permitting a 
class action to splinter into individual suits, the application 
of American Pipe tolling would threaten to alter and expand 
a defendant’s accountability, contradicting the substance of a 
statute of repose. All this is not to suggest how best to 
further equity under these circumstances but simply to sup- 
port the recognition that a statute of repose supersedes a 
court’s equitable balancing powers by setting a fixed time 
period for claims to end. 

Third, petitioner contends that dismissal of its individual 
suit as untimely would eviscerate its ability to opt out, an 
ability this Court has indicated should not be disregarded. 
See Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 388, 363 (2011). 
It does not follow, however, from any privilege to opt out 
that an ensuing suit can be filed without regard to mandatory 
time limits set by statute. 

Fourth, petitioner argues that declining to apply Ameri- 
can Pipe tolling to statutes of repose will create inefficien- 


Cite as: 582 U.S. 497 (2017) 518 


Opinion of the Court 


cies. It contends that nonnamed class members will inun- 
date district courts with protective filings. Even if peti- 
tioner were correct, of course, this Court “lack[s] the author- 
ity to rewrite” the statute of repose or to ignore its plain 
import. Baker Botts L. L. P. v. ASARCO LLC, 576 U.S. 
121, 184 (2015). 

And petitioner’s concerns likely are overstated. Peti- 
tioner has not offered evidence of any recent influx of protec- 
tive filings in the Second Circuit, where the rule affirmed 
here has been the law since 2013. This is not surprising. 
The very premise of class actions is that “ ‘small recoveries 
do not provide the incentive for any individual to bring a 
solo action prosecuting his or her rights.’” Amchem Prod- 
ucts, Inc. v. Windsor, 521 U.S. 591, 617 (1997). Many indi- 
vidual class members may have no interest in protecting 
their right to litigate on an individual basis. Even assuming 
that they do, the process is unlikely to be as onerous as peti- 
tioner claims.. A simple motion to intervene or request. to 
be included as a named plaintiff in the class-action complaint 
may well suffice. See, e.g., Brief for Washington Legal 
Foundation as Amicus Curiae 6-11 (describing procedures); 
Brief for Securities Industry and Financial Markets Associa- 
tion et al. as Amici Curiae 16, 19-20 (same). District 
courts, furthermore, have ample means and methods to ad- 
minister their dockets and to ensure that any additional fil- 
ings proceed in an orderly fashion. Cf. Dietz v. Bouldin, 
579 U.S. 40, 47 (2016) (“[Dlistrict courts have the inherent 
authority to manage their dockets and courtrooms with a 
view toward the efficient and expedient resolution of cases”). 


Ill 


Petitioner makes an alternative argument that does not 
depend on tolling. Petitioner submits its individual suit was 
timely in any event. Section 13 provides that an “action” 
must be “brought” within three years of the relevant securi- 
ties offering. See 15 U.S.C.§77m. Petitioner argues that 
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requirement is met here because the filing of the class-action 
complaint “brought” petitioner’s individual “action” within 
the statutory time period. 

This argument rests on the premise that an “action” is 
“brought” when substantive claims are presented to any 
court, rather than when a particular complaint is filed in a 
particular court. The term “action,” however, refers to a 
judicial “proceeding,” or perhaps to a “suit”—not to the gen- 
eral content of claims. See Black’s Law Dictionary 41 
(8d ed. 1933) (defining “action” as, inter alia, “an ordinary 
proceeding in a court of justice”); see also id., at 43 (“The 
terms ‘action’ and ‘suit’ are . . . nearly, if not entirely, synony- 
mous”). Whether or not petitioner’s individual complaint 
alleged the same securities-law violations as the class-action 
complaint, it defies ordinary understanding to suggest that 
its filing—in a separate forum, on a separate date, by a sepa- 
rate named party—was the same “action,” “proceeding,” or 
“suit.” 

The limitless nature of petitioner’s argument, further- 
more, reveals its implausibility. It appears that, in petition- 
er’s view, the bringing of the class action would make any 
subsequent action raising the same claims timely. Taken to 
its logical limit, an individual action would be timely even if 
it were filed decades after the original securities offering— 
provided a class-action complaint had been filed at some 
point within the initial 3-year period. Congress would not 
have intended this result. 

Petitioner’s argument also fails because it is inconsistent 
with the reasoning in American Pipe itself. If the filing of 
a class action made all subsequent actions by putative class 
members timely, there would be no need for tolling at all. 
Yet this Court has described American Pipe as creating a 
tolling rule, necessary to permit the ensuing individual ac- 
tions to proceed. See, e.g., American Pipe, 414 U.S., at 
555; Irwin, 498 U.S., at 96, n. 3; Crown, Cork & Seal Co. v. 
Parker, 462 U.S. 345, 350 (1983). Indeed, the American 
Pipe Court reasoned that the class-action complaint “was 
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filed with 11 days yet to run” in the statutory period, so the 
motions for intervention were timely only if filed within 11 
days after the denial of class certification. 414 U.S., at 561. 
If the filing of the class action “brought” any included indi- 
vidual actions, it would have sufficed for the Court to note 
the date on which the class action was filed and deem all 
subsequent individual actions proper, regardless when filed. 


ok ok ok 


Tolling may be of great value to allow injured persons to 
recover for injuries that, through no fault of their own, they 
did not discover because the injury or the perpetrator was 
not evident until the limitations period otherwise would have 
expired. This is of obvious utility in the securities market, 
where complex transactions and events can be obscure and 
difficult for a market participant to analyze or apprehend. 
In a similar way, tolling as allowed in American Pipe may 
protect plaintiffs who anticipated their interests would be 
protected by a class action but later learned that a class suit 
could not be maintained for reasons outside their control. 

The purpose of a statute of repose, on the other hand, is 
to allow more certainty and reliability. These ends, too, are 
a necessity in a marketplace where stability and reliance are 
essential components of valuation and expectation for finan- 
cial actors. The statute in this case reconciles these differ- 
ent ends by its two-tier structure: a conventional statute of 
limitations in the first clause and a statute of repose in the 
second. 

The statute of repose transforms the analysis. In a hypo- 
thetical case with a different statutory scheme, consisting of 
a single limitations period without an additional outer limit, 
a court’s equitable power under American Pipe in many 
cases would authorize the relief petitioner seeks. Here, 
however, the Court need not consider how equitable consid- 
erations should be formulated or balanced, for the mandate 
of the statute of repose takes the case outside the bounds of 
the American Pipe rule. 
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The final analysis, then, is straightforward. The 3-year 
time bar in $18 of the Securities Act is a statute of repose. 
Its purpose and design are to protect defendants against fu- 
ture liability. The statute displaces the traditional power of 
courts to modify statutory time limits in the name of equity. 
Because the American Pipe tolling rule is rooted in those 
equitable powers, it cannot extend the 3-year period. Peti- 
tioner’s untimely filing of its individual action is ground for 
dismissal. 

The judgment of the Court of Appeals for the Second Cir- 
cuit is affirmed. 

It is so ordered. 


APPENDIX 


Respondents are the following financial securities firms: 
ANZ Securities, Inc.; Bankia, 8. A.; BBVA Securities Inc.; 
BMO Capital Markets Corp.; BNP Paribas FS, LLC; BNP 
Paribas -S. A.; BNY Mellon Capital Markets, LLC; CIBC 
World Markets Corp.; Citigroup Global Markets Inc.; Daiwa 
Capital Markets Europe Limited; DZ Financial Markets 
LLC; HSBC Securities (USA) Inc.; HVB Capital Markets, 
Inc.; ING Financial Markets LLC; Mizuho Securities USA 
Inc.; M. R. Beal & Company; Muriel Siebert & Co. Inc.; 
nabSecurities LLC; Natixis Securities Americas LLC; 
RBC Capital Markets, LLC; RBS Securities, Inc; RBS 
WCS Holding Company; Santander Investment Securities, 
Inc.; Scotia Capital (USA) Inc.; SG Americas Securities, 
LLC; Sovereign Securities Corporation, LLC; SunTrust 
Capital Markets Inc.; Utendahi Capital Partners, L. P.; 
Wells Fargo Advisors, LLC; and Wells Fargo Securities, 
LLC. 


JUSTICE GINSBURG, with whom JUSTICE BREYER, JUS- 
TICE SOTOMAYOR, and JUSTICE KAGAN join, dissenting. 


A class complaint was filed against respondents well 
within the three-year period of repose set out in $13 of the 
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Securities Act of 1933, 15 U.S.C.$77m. That complaint in- 
formed respondents of the substance of the claims asserted 
against them and the identities of potential claimants. See 
American Pipe & Constr. Co. v. Utah, 414 U.S. 588, 554-555 
(1974); Crown, Cork & Seal Co. v. Parker, 462 U.S. 345, 353 
(1983). Respondents, in other words, received what § 13’s 
repose period was designed to afford them: notice of their 
potential liability within a fixed time window. 

The complaint also “commence[d] the action for all mem- 
bers of the class.” American Pipe, 414 U.S., at 550. Thus, 
when petitioner California Public Employees’ Retirement 
System (CalPERS) elected to exercise the right safeguarded 
by Federal Rule of Civil Procedure 23(¢)(2)(B)(v), 7. e., the 
right to opt out of the class and proceed independently, Cal- 
PERS’ claim remained timely. See American Pipe, 414 
U.S., at 550 demanding that class members “individually 
meet the timeliness requirements . . . is simply inconsistent 
with Rule 23”), Given the due process underpinning of the 
opt-out right, see Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 
338, 363 (2011), I resist rendering the right illusory for Cal- 
PERS and similarly situated class members. I would there- 
fore reverse the judgment of the Second Circuit. Accord- 
ingly, I dissent from today’s decision, under which opting out 
cuts off any chance for recovery. 


I 


CalPER®S’ claim against respondents was timely launched 
when the class representative filed a complaint pursuant to 
§11 of the Securities Act, 15 U.S.C. §77k, on behalf of all 
members of the described class, CalPERS among them. 
See American Pipe & Constr. Co. v. Utah, 414 U.S. 538, 550 
(1974) (under Federal Rule of Civil Procedure 23, “the filing 
of a timely class action complaint commences the action for 
all members of the class”). See also ante, at 503 (CalPERS 
was part of putative class). Filing the class complaint 
within three years of the date the securities specified in that 
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complaint were offered to the public also satisfied § 13’s stat- 
ute of repose. As the Court observes, ante, at 505, statutes 
of repose “effect a legislative judgment that a defendant 
should be free from [facing] liability after the legislatively 
determined period of time.” CTS Corp. v. Waldburger, 573 
U.S. 1, 9 (2014) Ginternal quotation marks omitted). A re- 
pose period assures a party who might be drawn into litiga- 
tion that, if no action is brought within a specified time, he 
will be off the hook. But whether CalPERS stayed in the 
class or eventually filed separately, respondents would have 
known, within the repose period, of their potential liability 
to all putative class members. 

A class complaint “notifies the defendants not only of the 
substantive claims being brought against them, but also of 
the number and generic identities of the potential plaintiffs 
who may participate in the judgment.” Crown, Cork & Seal 
Co. v. Parker, 462 U.S. 345, 353 (1983) (quoting American 
Pipe, 414 U.S., at 555). -The class complaint filed against 
respondents provided that very notice: It identified “the es- 
sential information necessary to determine both the subject 
matter and size of the prospective litigation,” id., at 555— 
i.e., the class of plaintiffs, the offering documents, and the 
alleged untrue statements and misleading omissions in those 
documents, see App. 50-66. “[A] defendant faced with 
[such] information about a potential liability to a class cannot 
be said to have reached a state of repose that should be pro- 
tected.” Developments in the Law: Class Actions, 89 Harv. 
L. Rev. 1318, 1451 (1976). 

When CalPERS elected to pursue individually the claims 
already stated in the class complaint against the same de- 
fendants, it simply took control of the piece of the action that 
had always belonged to it. CalPERS’ statement of the same 
allegations in an individual complaint could not disturb any- 
one’s repose, for respondents could hardly be at rest once 
notified of the potential claimants and the precise false or 
misleading statements alleged to infect the registration 
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statements at issue.| CalPERS’ decision to opt out did 
change two things: (1) CalPERS positioned itself to exercise 
its constitutional right to go it alone, cutting loose from a 
monetary settlement it deemed insufficient; and (2) respond- 
ents had to deal with CalPERS and its attorneys in addition 
to the named plaintiff and class counsel. Although those 
changes may affect how litigation subsequently plays out, see 
ante, at 511-512, they do not implicate the concerns that 
prompted § 13’s repose period: The class complaint disclosed 
the same information respondents would have received had 
each class member instead filed an individual complaint on 
the day the class complaint was filed. 


II 


Today’s decision disserves the investing public that $11 
was designed to protect. The harshest consequences will 
fall on those class members, often least sophisticated, who 
fail to file a protective claim within the repose period. Ab- 
sent a protective claim filed within that period, those mem- 
bers stand to forfeit their constitutionally shielded right to 
opt out of the class and thereby control the prosecution of 
their own claims for damages. See Wal-Mart Stores, Inc. v. 
Dukes, 564 U.S. 338, 363 (2011) (“In the context of a class 
action predominantly for money damages,” the “absence of 
... opt out violates due process.”). Because critical stages 
of securities class actions, including the class-certification de- 
cision, often occur years after the filing of a class complaint,” 


1'To rank as a continuation of an action timely brought and serving the 
purpose of repose, the individual complaint may raise only those claims 
stated in the class complaint and must be launched while the class suit is 
still pending. 

2A recent study showed, for example, that the time from the filing of 
a securities class complaint to the class-certification decision exceeds 
two years in 66% of cases and exceeds three years in 36% of cases. See 
S. Boettrich & 8. Starykh, NERA Economic Consulting, Recent Trends 
in Securities Class Action Litigation: 2016 Full-Year Review, p. 23 
(2017), available at http://www.nera.com/content/dam/nera/publications/ 
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the risk is high that class members failing to file a protective 
claim will be saddled with inadequate representation or an 
inadequate judgment. 

The majority’s ruling will also gum up the works of class 
litigation. Defendants will have an incentive to slow walk 
discovery and other precertification proceedings so the clock 
will run on potential opt outs. Any class member with a 
material stake in a $11 case, including every fiduciary who 
must safeguard investor assets, will have strong cause to file 
a protective claim, in a separate complaint or in a motion to 
intervene, before the three-year period expires. See Brief 
for Retired Federal Judges as Amici Curiae 9-14. Such fil- 
ings, by increasing the costs and complexity of the litigation, 
“substantially burden the courts.” Id., at 13. 

Today’s decision impels courts and class counsel to take on 
a more active role in protecting class members’ opt-out 
rights. See id., at 11-18. As the repose period nears expi- 
ration, it should be incumbent) on. class counsel, guided. by 
district courts, to notify class members about the conse- 
quences of failing to file a timely protective claim. “At mini- 
mum, when notice goes out to a class beyond [§ 13’s limita- 
tions period], a district court will need to assess whether the 
notice [should] alert class members that opting out... would 
end [their] chance for recovery.” Id., at 20. 


ok ok ok 


For the reasons stated, I would hold that the filing of the 
class complaint commenced CalPERS’ action under §11 of 
the Securities Act, thereby satisfying § 13’s statute of repose. 
Accordingly, I would reverse the judgment of the Second 
Circuit. 


2017/PUB_2016_Securities_Year-End_Trends_Report_0117.pdf (as last 
visited June 19, 2017). 
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DAVILA v. DAVIS, DIRECTOR, TEXAS DEPARTMENT 
OF CRIMINAL JUSTICE, CORRECTIONAL 
INSTITUTIONS DIVISION 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FIFTH CIRCUIT 


No. 16-6219. Argued April 24, 2017—Decided June 26, 2017 


In petitioner’s state capital murder trial, the trial court overruled coun- 
sel’s objection to a proposed jury instruction and submitted the instruc- 
tion to the jury, which convicted petitioner. Appellate counsel did not 
challenge the jury instruction, and petitioner’s conviction and sentence 
were affirmed. Petitioner’s state habeas counsel did not raise the in- 
structional issue or challenge appellate counsel’s failure to raise it on 
appeal, and the state habeas court denied relief. Petitioner then sought 
federal habeas relief. Invoking Martinez v. Ryan, 566 U.S. 1, and Tre- 
vino v. Thaler, 569 U.S. 418, petitioner argued that his state habeas 
counsel’s ineffective assistance in failing to raise an ineffective- 
assistance-of-appellate-counsel claim provided cause to excuse the 
procedural default of that claim. The District Court denied relief, con- 
cluding that Martinez and Trevino apply exclusively to ineffective- 
assistance-of-trial-counsel claims. The Fifth Circuit denied a certificate 
of appealability. 


Held: The ineffective assistance of postconviction counsel does not provide 
cause to excuse the procedural default of ineffective-assistance-of- 
appellate-counsel claims. Pp. 527-538. 

(a) In Coleman v. Thompson, 501 U.S. 722, this Court held that attor- 
ney error committed in the course of state postconviction proceedings— 
for which the Constitution does not guarantee the right to counsel— 
cannot supply cause to excuse a procedural default that occurs in those 
proceedings. Jd., at 755. In Martinez, the Court announced an “equi- 
table .. . qualification” of Coleman’s rule that applies where state law 
requires a claim of ineffective assistance of trial counsel to be raised in 
an “initial-review collateral proceeding,” rather than on direct appeal. 
566 U.S., at 16, 17. In those situations, “a procedural default will not 
bar a federal habeas court from hearing a substantial claim of ineffective 
assistance at trial if” the default results from the ineffective assistance 
of the prisoner’s counsel in the collateral proceeding. Jd., at 17. The 
Court clarified in Trevino that Martinez’s exception also applies where 
the State’s “procedural framework, by reason of its design and opera- 
tion, makes it unlikely in a typical case that a defendant will have a 
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meaningful opportunity to raise” the claim on direct appeal. 569 U.S., 
at 429. Pp. 527-529. 

(b) This Court declines to extend the Martinez exception to allow a 
federal court to hear a substantial, but procedurally defaulted, claim of 
appellate ineffectiveness when a prisoner’s state postconviction counsel 
provides ineffective assistance by failing to raise it. Pp. 529-538. 

(1) Martinez itself does not support extending this exception to 
new categories of procedurally defaulted claims. The Martinez Court 
did not purport to displace Coleman as the general rule governing pro- 
cedural default. Rather, it “qualifie[d] Coleman by recognizing a nar- 
row exception,” 566 U.S., at 9, and made clear that “[t]he rule of Cole- 
man governs in all but th[ose] limited circumstances,” id., at 16. 
Applying Martinez’s highly circumscribed, equitable exception to new 
categories of procedurally defaulted claims would do precisely what this 
Court disclaimed in that case. Pp. 529-530. 

(2) Martinez’s underlying rationale does not support extending its 
exception to appellate ineffectiveness claims. Petitioner argues that 
his situation is analogous to Martinez, where the Court expressed con- 
cern that trial ineffectiveness claims might completely evade review. 
The Court in Martinez made clear, however, that it exercised its equita- 
ble discretion in view of the unique importance of protecting a defend- 
ant’s trial rights, particularly the right to effective assistance of trial 
counsel. Declining to expand Martinez to the appellate ineffectiveness 
context does no more than respect that judgment. Nor is petitioner’s 
rule required to ensure that meritorious claims of trial error receive 
review by at least one state or federal court—Martinez’s chief concern. 
See 566 U.S., at 10, 12. A claim of trial error, preserved by trial coun- 
sel but not raised by counsel on appeal, will have been addressed by the 
trial court. If an unpreserved trial error was so obvious that appellate 
counsel was constitutionally required to raise it on appeal, then trial 
counsel likely provided ineffective assistance by failing to raise it at 
trial. In that circumstance, the prisoner likely could invoke Martinez 
or Coleman to obtain review of trial counsel’s failure to object. Simi- 
larly, if the underlying, defaulted claim of trial error was ineffective 
assistance of trial counsel premised on something other than the failure 
to object, then Martinez and Coleman again already provide a vehicle 
for obtaining review of that error in most circumstances. Pp. 530-533. 

(8) The equitable concerns addressed in Martinez do not apply to 
appellate ineffectiveness claims. In Martinez and Trevino, the States 
deliberately chose to make postconviction process the only means for 
raising trial ineffectiveness claims. The Court determined that it 
would be inequitable to refuse to hear a defaulted claim when the State 
had channeled that claim to a forum where the prisoner might lack the 
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assistance of counsel in raising it. The States have not made a similar 
choice with respect to appellate ineffectiveness claims—nor could they, 
since such claims generally cannot be presented until after the termina- 
tion of direct appeal. The fact that appellate ineffectiveness claims are 
considered in proceedings in which counsel is not constitutionally guar- 
anteed is a function of the nature of the claim, not of the States’ deliber- 
ate choices. Pp. 5384-535. 

(4) The Martinez decision was also grounded in part on the belief 
that its narrow exception was unlikely to impose significant systemic 
costs. See 566 U.S., at 15-16. But adopting petitioner’s proposed ex- 
tension could flood the federal courts with defaulted appellate ineffec- 
tiveness claims, and potentially serve as a gateway to federal review of 
a host of defaulted claims of trial error. It would also aggravate the 
harm to federalism that federal habeas review of state convictions nec- 
essarily causes. Not only would these burdens on the federal courts 
and federal system be severe, but the systemic benefit would be small, 
as claims heard in federal court solely by virtue of petitioner’s proposed 
rule would likely be largely meritless. Pp. 535-538. 


650 Fed. Appx. 860, affirmed. 


THOMAS, J., delivered the opinion of the Court, in which ROBERTS, C. J., 
and KENNEDY, ALITO, and GORSUCH, JJ., joined. BREYER, J., filed a dis- 
senting opinion, in which GINSBURG, SOTOMAYOR, and KAGAN, JJ., joined, 
post, p. 538. 


Seth Kretzer, by appointment of the Court, 580 U.S. 1158, 
argued the cause for petitioner. With him on the briefs was 
William R. Peterson. 

Scott A. Keller, Solicitor General of Texas, argued the 
cause for respondent. With him on the brief were Ken Pax- 
ton, Attorney General, J. Campbell Barker, Deputy Solicitor 
General, Jeffrey C. Mateer, First Assistant Attorney Gen- 
eral, and Heather Gebelin Hacker and Jason R. LaFond, As- 
sistant Solicitors General.* 


*Seth P. Waxman, Catherine M. A. Carroll, Barbara E. Bergman, 
David D. Cole, Brian W. Stull, and Cassandra Stubbs filed a brief for the 
National Association of Criminal Defense Lawyers et al. as amici curiae 
urging reversal. 

Briefs of amici curiae urging affirmance were filed for the State of 
Nevada et al. by Adam Paul Laxalt, Attorney General of Nevada, Joseph 
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JUSTICE THOMAS delivered the opinion of the Court. 


Federal habeas courts reviewing convictions from state 
courts will not consider claims that a state court refused to 
hear based on an adequate and independent state procedural 
ground. A state prisoner may be able to overcome this bar, 
however, if he can establish “cause” to excuse the procedural 
default and demonstrate that he suffered actual prejudice 
from the alleged error. An attorney error does not qualify 
as “cause” to excuse a procedural default unless the error 
amounted to constitutionally ineffective assistance of coun- 
sel. Because a prisoner does not have a constitutional right 
to counsel in state postconviction proceedings, ineffective as- 
sistance in those proceedings does not qualify as cause to 
excuse a procedural default. See Coleman v. Thompson, 
501 U.S. 722 (1991). 

In Martinez v. Ryan, 566 U.S. 1 (2012), and Trevino v. 
Thaler, 569 U.S. 418 (2013), this Court announced a narrow 
exception to Coleman’s general rule. That exception treats 
ineffective assistance by a prisoner’s state postconviction 
counsel as cause to overcome the default of a single claim— 
ineffective assistance of trial counsel—in a single context— 


Tartakovsky, Deputy Solicitor General, and Jeffrey M. Conner and Jordan 
T. Smith, Assistant Solicitors General, and by the Attorneys General for 
their respective States as follows: Steven T. Marshall of Alabama, Mark 
Brnovich of Arizona, Leslie Ruthledge of Arkansas, Cynthia Coffman of 
Colorado, Matthew P. Denn of Delaware, Pamela Jo Bondi of Florida, 
Christopher M. Carr of Georgia, Lawrence G. Wasden of Idaho, Curtis T. 
Hill, Jr., of Indiana, Derek Schmidt of Kansas, Andy Beshear of Kentucky, 
Jeff Landry of Louisiana, Bill Schuette of Michigan, Jim Hood of Missis- 
sippi, Joshua D. Hawley of Missouri, Timothy C. Fow of Montana, Doug 
Peterson of Nebraska, Wayne Stenehjem of North Dakota, Michael De- 
Wine of Ohio, Mike Hunter of Oklahoma, Ellen F. Rosenblum of Oregon, 
Alan Wilson of South Carolina, Marty J. Jackley of South Dakota, Herbert 
H. Slatery III of Tennessee, Sean Reyes of Utah, Robert W. Ferguson 
of Washington, Patrick Morrisey of West Virginia, Brad D. Schimel of 
Wisconsin, and Peter K. Michael of Wyoming; and for the Criminal Justice 
Legal Foundation by Kent S. Scheidegger and Kymberlee C. Stapleton. 
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where the State effectively requires a defendant to bring 
that claim in state postconviction proceedings rather than on 
direct appeal. The question in this case is whether we 
should extend that exception to allow federal courts to con- 
sider a different kind of defaulted claim—ineffective assist- 
ance of appellate counsel. We decline to do so. 


I 
A 


On April 6, 2008, a group of family and friends gathered at 
Annette Stevenson’s home to celebrate her granddaughter’s 
birthday. Petitioner Erick Daniel Davila, believing he had 
seen a member of a rival street gang at the celebration, fired 
a rifle at the group while they were eating cake and ice 
cream. He shot and killed Annette and her 5-year-old 
granddaughter Queshawn, and he wounded three other chil- 
dren and one woman. 

After the police arrested petitioner, he confessed to the 
killings. He stated that he “wasn’t aiming at the kids or the 
woman,” but that he was trying to kill Annette’s son (and 
Queshawn’s father) Jerry Stevenson and the other “guys on 
the porch.” App. 88. The other “guys on the porch” were, 
apparently, women. 

The State indicted petitioner for capital murder under 
Tex. Penal Code Ann. $19.03(a)(7)(A) (West 2016), which 
makes it a capital crime to “murde[r] more than one person 
... during the same criminal transaction.” In response to 
the jury’s request for clarification during deliberations, the 
trial court proposed instructing the jury on transferred in- 
tent. Under that doctrine, the jury could find petitioner 
guilty of murder if it determined that he intended to kill one 
person but instead killed a different person. Petitioner’s 
counsel objected to the additional instruction, arguing that 
the trial judge should “wait” to submit it “until the jury indi- 
cates that they can’t reach ...aresolution.” App. 51. The 
trial court overruled the objection and submitted the in- 


526 DAVILA v. DAVIS 


Opinion of the Court 


struction to the jury. The jury convicted petitioner of capi- 
tal murder, and the trial court sentenced petitioner to death. 


B 


Petitioner appealed his conviction and sentence. Al- 
though his appellate counsel argued that the State presented 
insufficient evidence to show that he acted with the requisite 
intent, counsel did not challenge the instruction about trans- 
ferred intent. The Texas Court of Criminal Appeals af- 
firmed petitioner’s conviction and sentence. Davila v. State, 
2011 WL 303265 (Jan. 26, 2011), cert. denied, 565 U.S. 885 
(2011). 

Petitioner next sought habeas relief in Texas state court. 
His counsel did not challenge the instruction about trans- 
ferred intent, nor did he challenge the failure of his appellate 
counsel to raise the alleged instructional error on direct ap- 
peal. The Texas Court of Criminal Appeals denied relief. 
Ex. parte Davila, 2013 WL 1655549 (Apr. 17, 2013), cert. de- 
nied, 571 U.S. 1096 (2018). 

C 


Petitioner then sought habeas relief in Federal District 
Court under 28 U.S. C. $2254. As relevant here, he argued 
that his appellate counsel provided ineffective assistance by 
failing to challenge the jury instruction about transferred 
intent. Petitioner conceded that he had failed to raise his 
claim of ineffective assistance of appellate counsel in his 
state habeas petition, but argued that the failure was the 
result of his state habeas counsel’s ineffective assistance. 
Petitioner invoked this Court’s decisions in Martinez and 
Trevino to argue that his state habeas attorney’s ineffective 
assistance provided cause to excuse the procedural default 
of his claim of ineffective assistance of appellate counsel. 

The District Court denied petitioner’s § 2254 petition. It 
concluded that Martinez and Trevino did not supply cause to 
excuse the procedural default of petitioner’s claim of ineffec- 
tive assistance of appellate counsel because those decisions 
applied exclusively to claims of ineffective assistance of trial 
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counsel. See Davila v. Stephens, 2015 WL 1808689, *20 
(ND Tex., Apr. 21, 2015). The Court of Appeals for the 
Fifth Circuit denied a certificate of appealability on the same 
ground. 650 Fed. Appx. 860, 867-868 (2016). Petitioner 
then sought a writ of certiorari, asking us to reverse the 
Fifth Circuit on the ground that Martinez and Trevino 
should be extended to claims of ineffective assistance of 
appellate counsel. We granted certiorari, 580 U.S. 1090 
(2017), and now affirm. 
II 


Our decision in this case is guided by two fundamental 
tenets of federal review of state convictions. First, a state 
prisoner must exhaust available state remedies before pre- 
senting his claim to a federal habeas court. §2254(b)(1)(A). 
The exhaustion requirement is designed to avoid the “un- 
seemly” result of a federal court “upset[ting] a state court 
conviction without” first according the state courts an “op- 
portunity to ... correct a constitutional violation,” Rose v. 
Lundy, 455 U.S. 509, 518 (1982) Gnternal quotation marks 
omitted). 

Second, a federal court may not review federal claims that 
were procedurally defaulted in state court—that is, claims 
that the state court denied based on an adequate and inde- 
pendent state procedural rule. E.g., Beard v. Kindler, 558 
U.S. 58, 55 (2009). This is an important “corollary” to the 
exhaustion requirement. Dretke v. Haley, 541 U.S. 386, 392 
(2004). “Just as in those cases in which a state prisoner fails 
to exhaust state remedies, a habeas petitioner who has failed 
to meet the State’s procedural requirements for presenting 
his federal claims has deprived the state courts of an oppor- 
tunity to address” the merits of “those claims in the first 
instance.” Coleman, 501 U.S., at 731-732.! The proce- 


1The Fifth Circuit treats unexhausted claims as procedurally defaulted 
if “the court to which the petitioner would be required to present his 
claims in order to meet the exhaustion requirement would now find the 
claims procedurally barred.” Bagwell v. Dretke, 372 F. 3d 748, 755 (2004) 
(internal quotation marks omitted); cf. Coleman, 501 U.S., at 735, n. Re- 
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dural default doctrine thus advances the same comity, final- 
ity, and federalism interests advanced by the exhaustion 
doctrine. See McCleskey v. Zant, 499 U.S. 467, 493 (1991). 

A state prisoner may overcome the prohibition on review- 
ing procedurally defaulted claims if he can show “cause” to 
excuse his failure to comply with the state procedural rule 
and “actual prejudice resulting from the alleged constitu- 
tional violation.” Wainwright v. Sykes, 433 U.S. 72, 84 
(1977); Coleman, supra, at 750. To establish “cause”’—the 
element of the doctrine relevant in this case—the prisoner 
must “show that some objective factor external to the de- 
fense impeded counsel’s efforts to comply with the State’s 
procedural rule.” Murray v. Carrier, 477 U.S. 478, 488 
(1986). A factor is external to the defense if it “cannot fairly 
be attributed to” the prisoner. Coleman, supra, at 758. 

It has long been the rule that attorney error is an objec- 
tive external factor providing cause for excusing a proce- 
dural default only if that error amounted toa deprivation of 
the constitutional right to counsel. See Edwards v. Carpen- 
ter, 529 U.S. 446, 451 (2000). An error amounting to consti- 
tutionally ineffective assistance is “imputed to the State” 
and is therefore external to the prisoner. Murray, swpra, at 
488. Attorney error that does not violate the Constitution, 
however, is attributed to the prisoner under “well-settled 
principles of agency law.” Coleman, supra, at 754. It fol- 


lying on this doctrine, the District Court concluded that petitioner’s fed- 
eral claim was procedurally defaulted (even though a state court had never 
actually found it procedurally barred) because Texas law would likely bar 
a Texas court from deciding the claim on the merits if petitioner were to 
present it in a successive habeas petition. Davila v. Stephens, 2015 WL 
1808689, *19-*20 (ND Tex., Apr. 21, 2015) (citing Davila v. Stephens, 2014 
WL 5879879, *2 (ND Tex., Nov. 10, 2014)); see also Davila v. Stephens, 
2014 WL 6057907, *2 (ND Tex., Nov. 10, 2014). Petitioner did not seek a 
certificate of appealability regarding that holding, and neither petitioner 
nor the State disputes in this Court that the claim was procedurally de- 
faulted. Accordingly, we assume that it was procedurally defaulted for 
purposes of this case. 
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lows, then, that in proceedings for which the Constitution 
does not guarantee the assistance of counsel at all, attorney 
error cannot provide cause to excuse a default. Thus, in 
Coleman, this Court held that attorney error committed in 
the course of state postconviction proceedings—for which 
the Constitution does not guarantee the right to counsel, see 
Murray v. Giarratano, 492 U.S. 1 (1989) (plurality opin- 
ion)—cannot supply cause to excuse a procedural default that 
occurs in those proceedings. 501 U.S., at 755. 

In Martinez, this Court announced a narrow, “equitable 
... qualification” of the rule in Coleman that applies where 
state law requires prisoners to raise claims of ineffective as- 
sistance of trial counsel “in an initial-review collateral pro- 
ceeding,” rather than on direct appeal. Martinez, 566 U.S., 
at 16, 17. It held that, in those situations, “a procedural 
default will not bar a federal habeas court from hearing a 
substantial claim of ineffective assistance at trial if” the de- 
fault results from the ineffective assistance of the prisoner’s 
counsel in the collateral proceeding. — Id., at 17. In Trevino, 
the Court clarified that this exception applies both where 
state law explicitly prohibits prisoners from bringing claims 
of ineffective assistance of trial counsel on direct appeal and 
where the State’s “procedural framework, by reason of its 
design and operation, makes it unlikely in a typical case that 
a defendant will have a meaningful opportunity to raise” that 
claim on direct appeal. 569 U.S., at 429. 


Ill 


Petitioner asks us to extend Martinez to allow a federal 
court to hear a substantial, but procedurally defaulted, claim 
of ineffective assistance of appellate counsel when a prison- 
er’s state postconviction counsel provides ineffective assist- 
ance by failing to raise that claim. We decline to do so. 


A 


On its face, Martinez provides no support for extending 
its narrow exception to new categories of procedurally de- 
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faulted claims. Martinez did not purport to displace Cole- 
man as the general rule governing procedural default. 
Rather, it “qualifie[d] Coleman by recognizing a narrow ex- 
ception” that applies only to claims of “ineffective assistance 
of counsel at trial” and only when, “under state law,” those 
claims “must be raised in an initial-review collateral proceed- 
ing.” Martinez, swpra, at 9,17. And Trevino merely clari- 
fied that the exception applies whether state law explicitly 
or effectively forecloses review of the claim on direct appeal. 
569 U.S., at 417, 429. In all but those “limited circum- 
stances,” Martinez made clear that “[t]he rule of Coleman 
governs.” 566 U.S.,at 16. Applying Martinez’s highly cir- 
cumscribed, equitable exception to new categories of proce- 
durally defaulted claims would thus do precisely what this 
Court disclaimed in Martinez: Replace the rule of Coleman 
with the exception of Martinez. 


B 


Petitioner also finds no support in the underlying rationale 
of Martinez. Petitioner’s primary argument is that his 
claim of ineffective assistance of appellate counsel might 
never be reviewed by any court, state or federal, without 
expanding the exception to the rule in Coleman. He argues 
that this situation is analogous to Martinez, where the Court 
expressed that same concern about claims of ineffective as- 
sistance of trial counsel. But the Court in Martinez was 
principally concerned about trial errors—in particular, 
claims of ineffective assistance of trial counsel. Ineffective 
assistance of appellate counsel is not a trial error. Nor is 
petitioner’s rule necessary to ensure that a meritorious trial 
error (of any kind) receives review. 


i 


Petitioner argues that allowing a claim of ineffective as- 
sistance of appellate counsel to evade review is just as con- 
cerning as allowing a claim of ineffective assistance of trial 
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counsel to evade review. Brief for Petitioner 12; see also 
id., at 18-26. We do not agree. 

The criminal trial enjoys pride of place in our criminal 
justice system in a way that an appeal from that trial does 
not. The Constitution twice guarantees the right to a crimi- 
nal trial, see Art. III, §2; Amdt. 6, but does not guarantee 
the right to an appeal at all, Halbert v. Michigan, 545 U.S. 
605, 610 (2005). The trial “is the main event at which a de- 
fendant’s rights are to be determined,” McFarland v. Scott, 
512 U.S. 849, 859 (1994) (internal quotation marks omitted), 
“and not simply a tryout on the road to appellate review,” 
Freytag v. Commissioner, 501 U.S. 868, 895 (1991) (Scalia, 
J., concurring in part and concurring in judgment) (internal 
quotation marks omitted). And it is where the stakes for 
the defendant are highest, not least because it is where a 
presumptively innocent defendant is adjudged guilty, see 
Ross v. Moffitt, 417 U.S. 600, 610 (1974); Wainwright, 433 
U.S.,at, 90, and where the trial judge or jury makes fac- 
tual findings that nearly always receive deference on appeal 
and collateral review, see Jackson v. Virginia, 448 U.S. 307, 
318-319 (1979); see also Cavazos v. Smith, 565 U.S. 1, 2 
(2011) (per cwriam) (under deferential standard of review, 
‘judges will sometimes encounter convictions that they 
believe to be mistaken, but that they must nevertheless 
uphold”). 

The Court in Martinez made clear that it exercised its eq- 
uitable discretion in view of the unique importance of pro- 
tecting a defendant’s trial rights, particularly the right to 
effective assistance of trial counsel. As the Court ex- 
plained, “the limited nature” of its holding “reflect[ed] the 
importance of the right to the effective assistance of trial 
counsel,” which is “a bedrock principle in our justice sys- 
tem.” 566 U.S., at 12, 16 (emphasis added). In declining 
to expand the Martinez exception to the distinct context of 
ineffective assistance of appellate counsel, we do no more 
than respect that judgment. 
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Petitioner’s rule also is not required to ensure that merito- 
rious claims of trial error receive review by at least one state 
or federal court—the chief concern identified by this Court 
in Martinez. See id., at 10, 12. Martinez was concerned 
that a claim of trial error—specifically, ineffective assistance 
of trial counsel—might escape review in a State that re- 
quired prisoners to bring the claim for the first time in state 
postconviction proceedings rather than on direct appeal. 
Because it is difficult to assess a trial attorney’s performance 
until the trial has ended, a trial court ordinarily will not have 
the opportunity to rule on such a claim. And when the 
State requires a prisoner to wait until postconviction pro- 
ceedings to raise the claim, the appellate court on direct ap- 
peal also will not have the opportunity to review it. If post- 
conviction counsel then fails to raise the claim, no state court 
will ever review it. Finally, because attorney error in a 
state postconviction proceeding does not qualify as cause to 
excuse procedural default under Coleman, no federal court 
could consider the claim either. 

Claims of ineffective assistance of appellate counsel, how- 
ever, do not pose the same risk that a trial error—of any 
kind—will escape review altogether, at least in a way that 
could be remedied by petitioner’s proposed rule. This is 
true regardless of whether trial counsel preserved the al- 
leged error at trial. If trial counsel preserved the error by 
properly objecting, then that claim of trial error “will have 
been addressed by ... the trial court.” Martinez, 566 U.S., 
at 11. A claim of appellate ineffectiveness premised on a 
preserved trial error thus does not present the same concern 
that animated the Martinez exception because at least “one 
court” will have considered the claim on the merits. Jbid.; 
see also Coleman, 501 U.S., at 755-756. 

If trial counsel failed to preserve the error at trial, then 
petitioner’s proposed rule ordinarily would not give the pris- 
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oner access to federal review of the error, anyway. Effec- 
tive appellate counsel should not raise every nonfrivolous ar- 
gument on appeal, but rather only those arguments most 
likely to succeed. Smith v. Murray, 477 U.S. 527, 536 
(1986); Jones v. Barnes, 463 U.S. 745, 751-753 (1983). De- 
clining to raise a claim on appeal, therefore, is not deficient 
performance unless that claim was plainly stronger than 
those actually presented to the appellate court. See Smith 
v. Robbins, 528 U.S. 259, 288 (2000). In most cases, an un- 
preserved trial error will not be a plainly stronger ground 
for appeal than preserved errors. See 2 B. Means, Post- 
conviction Remedies § 35:19, p. 627, and n. 16 (2016). Thus, 
in most instances in which the trial court did not rule on 
the alleged trial error (because it was not preserved), 
the prisoner could not make out a substantial claim of 
ineffective assistance of appellate counsel and therefore 
could not avail himself of petitioner’s expanded Martinez 
exception. 

Adopting petitioner’s proposed rule would be unnecessary 
to ensure review of a claim of trial error even when a pris- 
oner has a legitimate claim of ineffective assistance of appel- 
late counsel based on something other than a preserved trial 
error. If an unpreserved trial error was so obvious that ap- 
pellate counsel was constitutionally required to raise it on 
appeal, then trial counsel likely provided ineffective assist- 
ance by failing to object to it in the first instance. In that 
circumstance, the prisoner likely could invoke Martinez or 
Coleman to obtain review of trial counsel’s failure to object. 
Similarly, if the underlying, defaulted claim of trial error was 
ineffective assistance of trial counsel premised on something 
other than the failure to object, then Martinez and Coleman 
again already provide a vehicle for obtaining review of that 
error in most circumstances. Petitioner’s proposed rule is 
thus unnecessary for ensuring that trial errors are reviewed 
by at least one court. 
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The Court in Martinez also was responding to an equitable 
consideration that is unique to claims of ineffective assist- 
ance of trial counsel and accordingly inapplicable to claims of 
ineffective assistance of appellate counsel. In Martinez, the 
State “deliberately cho[se] to move trial-ineffectiveness 
claims outside of the direct-appeal process, where counsel is 
constitutionally guaranteed,” into the postconviction review 
process, where we have never held that the Constitution 
guarantees a right to counsel. 566 U.S., at 13; id., at 9. By 
doing so, “the State significantly diminisheld] prisoners’ abil- 
ity to file such claims.” Jd., at 18. Similarly, in Trevino, 
the State had chosen a procedural framework pursuant to 
which collateral review was, “as a practical matter, the onl[y] 
method for raising an ineffective-assistance-of-trial-counsel 
claim.” 569 U.S., at 427. 

Although this Court acknowledged in Martinez that there 
was nothing inappropriate about the State’s choice, it ex- 
plained that the choice was “not without consequences for 
the State’s ability to assert a procedural default” in subse- 
quent federal habeas proceedings. 566 U.S., at 18. Spe- 
cifically, the Court concluded that it would be inequitable to 
refuse to hear a defaulted claim of ineffective assistance of 
trial counsel when the State had channeled that claim to a 
forum where the prisoner might lack the assistance of coun- 
sel in raising it. 

The States have not made a similar choice with respect to 
claims of ineffective assistance of appellate counsel—nor 
could they. By their very nature, such claims generally can- 
not be presented until after the termination of direct appeal. 
Put another way, they necessarily must be heard in collat- 
eral proceedings, where counsel is not constitutionally guar- 
anteed. The fact that claims of appellate ineffectiveness are 
considered in proceedings in which counsel is not constitu- 
tionally guaranteed is a function of the nature of the claim, 
not of the State’s “deliberat[e] cho[ice] to move . . . claims 
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outside of the direct-appeal process.” Ibid. The equitable 
concerns raised in Martinez therefore do not apply. 


D 


Finally, the Court in Martinez grounded its decision in 
part on the belief that its narrow exception was unlikely to 
impose significant systemic costs. See id., at 15-16. The 
same cannot be said of petitioner’s proposed extension. 


1 


Adopting petitioner’s argument could flood the federal 
courts with defaulted claims of appellate ineffectiveness. 
For one thing, every prisoner in the country could bring 
these claims. Martinez currently applies only to States that 
deliberately choose to channel claims of ineffective assistance 
of trial counsel into collateral proceedings. See, e. g., Lee v. 
Corsini, T77 F. 3d 46, 60-61 (CA1 2015) (Martinez and Trev- 
ino do not apply to Massachusetts); Henness v. Bagley, 766 
PF. 38d-550, 557 (CAG 2014) (Martinez does not apply to Ohio). 
If we applied Martinez to claims of appellate ineffectiveness, 
however, we would bring every State within Martinez’s 
ambit, because claims of appellate ineffectiveness necessarily 
must be heard in collateral proceedings. See swpra, at 534. 

Extending Martinez to defaulted claims of ineffective as- 
sistance of appellate counsel would be especially troublesome 
because those claims could serve as the gateway to federal 
review of a host of trial errors, while Martinez covers only 
one trial error (ineffective assistance of trial counsel). Ifa 
prisoner can establish ineffective assistance of trial counsel 
under Martinez, he ordinarily is entitled to a new trial. See 
United States v. Morrison, 449 U.S. 361, 364-365 (1981); see 
also Hagens v. State, 979 S. W. 2d 788, 792 (Tex. App. 1998). 
But if he cannot, Martinez provides no avenue for litigating 
other defaulted trial errors.” 


?The dissent argues that Martinez already provides a gateway to the 
review of underlying trial errors no differently than would petitioner’s 
proposed rule. See post, at 544 (opinion of BREYER, J.). Thatisnotso. If 
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An expanded Martinez exception, however, would mean 
that any defaulted trial error could result in a new trial. In 
Carpenter, this Court held that, when a prisoner can show 
cause to excuse a defaulted claim of ineffective assistance of 
appellate counsel, he can, in turn, rely on that claim as cause 
to litigate an underlying claim of trial error that was de- 
faulted due to appellate counsel’s ineffectiveness. 529 U.S., 
at 453. Expanding Martinez as petitioner suggests would 
thus produce a domino effect: Prisoners could assert their 
postconviction counsel’s inadequacy as cause to excuse the 
default of their appellate ineffectiveness claims, and use 
those newly reviewable appellate ineffectiveness claims as 
cause to excuse the default of their underlying claims of trial 
error. Petitioner’s rule thus could ultimately knock down 
the procedural barriers to federal habeas review of nearly 
any defaulted claim of trial error. The scope of that review 
would exceed anything the Martinez Court envisioned when 
it established its narrow exception to Coleman. 

Petitioner insists that these concerns are overstated be- 
cause many of the newly raised claims will be meritless. 
See Brief for Petitioner 28. But even if that were true, 
courts would still have to undertake the task of separating 
the wheat from the chaff. And we are not reassured by 
petitioner’s suggestion that extending Martinez would in- 
crease only the number of claims in each petition rather than 
the number of federal habeas petitions themselves. Reply 
Brief 14. Each additional claim would require the district 
court to review the prisoner’s trial record, appellate briefing, 
and state postconviction record to determine the claim’s via- 


a prisoner succeeds on his claim of ineffective assistance of trial counsel 
under Martinez, the federal habeas court would not need to consider any 
other claim of trial error since the successful claim of trial ineffective- 
ness—unlike a successful claim of ineffective assistance of appellate coun- 
sel—entitles the prisoner to a new trial. See 7 W. LaFave, J. Israel, 
N. King, & O. Kerr, Criminal Procedure § 28.4(d), p. 258, n. 75 (4th ed. 
2015). 
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bility. This effort could be repeated at each level of federal 
review. We cannot “assume that these costs would be negli- 
gible,” Murray, 477 U.S., at 487, and we are loath to further 
“burden . . . scarce federal judicial resources” in this way, 
McCleskey, 499 U.S., at 491. 


2 


Expanding Martinez would not only impose significant 
costs on the federal courts, but would also aggravate the 
harm to federalism that federal habeas review necessarily 
causes. Federal habeas review of state convictions “entails 
significant costs,” Engle v. Isaac, 456 U.S. 107, 126 (1982), 
““and intrudes on state sovereignty to a degree matched by 
few exercises of federal judicial authority,’” Harrington v. 
Richter, 562 U.S. 86, 108 (2011) (quoting Harris v. Reed, 489 
U.S. 255, 282 (1989) (KENNEDY, J., dissenting)). It “frus- 
trates both the States’ sovereign power to punish offenders 
and their good-faith attempts to honor constitutional rights.” 
Calderon v. Thompson, 523 U.S. 538, 555-556 (1998) (inter- 
nal quotation marks omitted). It “degrades the prominence 
of the [State] trial,” Engle, supra, at 127, and it “disturbs 
the State’s significant interest in repose for concluded litiga- 
tion [and] denies society the right to punish some admitted 
offenders,” Harrington, supra, at 103 (internal quotation 
marks omitted). 

Apart from increasing the sheer frequency of federal in- 
trusion into state criminal affairs, petitioner’s proposed rule 
would also undermine the doctrine of procedural default and 
the values it serves. That doctrine, like the federal habeas 
statute generally, is designed to ameliorate the injuries to 
state sovereignty that federal habeas review necessarily in- 
flicts by giving state courts the first opportunity to address 
challenges to convictions in state court, thereby “promoting 
comity, finality, and federalism.” Cullen v. Pinholster, 563 
U.S. 170, 185 (2011); McCleskey, supra, at 493. Expanding 
the narrow exception announced in Martinez would unduly 
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aggravate the “special costs on our federal system” that fed- 
eral habeas review already imposes. Engle, supra, at 128. 


3 


Not only would these burdens on the federal courts and 
our federal system be severe, but the benefit would—as a 
systemic matter—be small. To be sure, permitting a state 
prisoner to bring a meritorious constitutional claim that 
could not otherwise be heard is beneficial to that prisoner. 
Petitioner’s counsel concedes, however, that relief is granted 
in, “[ilf any, a very minute number” of “post-conviction inef- 
fective assistance of appellate counsel cases.” Tr. of Oral 
Arg. 14. Indeed, he concedes that the number of meritori- 
ous cases is “infinitesimally small.” Jbid. We think it is 
likely that the claims heard in federal court because of peti- 
tioner’s proposed rule would also be largely meritless, given 
that the proposed rule would generally affect only those 
cases in which the trial court already adjudicated, and re- 
jected, the prisoner’s argument regarding the alleged under- 
lying trial error. See swpra, at 533. Given that petitioner’s 
proposed rule would likely generate high systemic costs and 
low systemic benefits, and that the unique concerns of Marti- 
nez are not implicated in cases like his, we do not think eq- 
uity requires an expansion of Martinez. 


ok ok ok 


For the foregoing reasons, we affirm the judgment of the 
Court of Appeals. 
It is so ordered. 


JUSTICE BREYER, with whom JUSTICE GINSBURG, JUS- 
TICE SOTOMAYOR, and JUSTICE KAGAN join, dissenting. 


As the Court explains, normally a federal habeas court 
cannot hear a state prisoner’s claim that his trial lawyer was, 
constitutionally speaking, “ineffective” if the prisoner failed 
to assert that claim in state court at the appropriate time, 
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that is, if he procedurally defaulted the claim. See ante, at 
524 (the prisoner’s failure to raise his federal claim at the 
initial-review state collateral proceeding amounts to an “ade- 
quate and independent state procedural ground” for denying 
habeas relief). 

But there are equitable exceptions. In Martinez v. Ryan, 
566 U.S. 1 (2012), and later in Trevino v. Thaler, 569 U.S. 
413 (2018), we held that, despite the presence of a procedural 
default, a federal court can nonetheless hear a prisoner’s 
claim that his trial counsel was ineffective, where (1) the 
framework of state procedural law “makes it highly unlikely 
in a typical case that a defendant will have a meaningful 
opportunity to raise a claim of ineffective assistance of 
trial counsel on direct appeal,” id., at 429; (2) in the state 
“nitial-review collateral proceeding, there was no counsel 
or counsel in that proceeding was ineffective,’ ” ibid. (quoting 
Martinez, 566 U.S., at 17); and (8) “the underlying ineffective- 
assistance-of-trial-counsel claim is a substantial one, which is 
to say that the prisoner must demonstrate that the claim has 
some merit,” zd., at 14. 

In my view, this same exception (with the same qualifica- 
tions) should apply when a prisoner raises a constitutional 
claim of ineffective assistance of appellate counsel. See, 
e.g., Evitts v. Lucey, 469 U.S. 387, 396 (1985) (Constitution 
guarantees a defendant an effective appellate counsel, just 
as it guarantees a defendant an effective trial counsel). 


I 


Two simple examples help make clear why I believe Marti- 
nez and Trevino should govern the outcome of this case. 

Example One: Ineffective assistance of trial counsel. 
The prisoner claims that his trial lawyer was ineffective, say, 
because counsel failed to object to an obviously unfair jury 
selection, failed to point out that the prosecution had prom- 
ised numerous benefits to its main witness in return for the 
witness’ testimony, or failed to object to an erroneous jury 
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instruction that made conviction and imposition of the death 
penalty far more likely. Next suppose the prisoner appeals 
but, per state law, may not bring his ineffective-assistance 
claim until collateral review in state court (i. e., state habeas 
corpus), where the prisoner will have a better opportunity 
to develop his claim and the attorney will be better able to 
explain his (perhaps strategic) reasons for his actions at trial. 
Suppose that, on collateral review, the prisoner fails to bring 
up his ineffective-assistance claim, perhaps because he is no 
longer represented by counsel or because his counsel there 
is ineffective. Under these circumstances, if his ineffective- 
assistance claim is a “substantial” one, 7.¢., it has “some 
merit,” then Martinez and Trevino hold that a federal court 
can hear the claim even though the state habeas court did not 
consider it. See Trevino, supra, at 429; Martinez, swpra, at 
14. The fact that the prisoner had no lawyer in the initial 
state habeas proceeding (or his lawyer in that proceeding 
was ineffective) constitutes grounds for excusing the proce- 
dural default. 

Example Two: Ineffective assistance of appellate counsel. 
Now suppose that a prisoner claims that the trial court made 
an important error of law, say, improperly instructing the 
jury, or that the prosecution engaged in misconduct. He be- 
lieves his lawyer on direct appeal should have raised those 
errors because they led to his conviction or (as here) a death 
sentence. The appellate lawyer’s failure to do so, the pris- 
oner might claim, amounts to ineffective assistance of appel- 
late counsel. The prisoner cannot make this argument on 
direct appeal, for the direct appeal is the very proceeding in 
which he is represented by the lawyer he says was ineffec- 
tive. Next suppose the prisoner fails to raise his appellate 
lawyer’s ineffectiveness at the initial state habeas proceed- 
ing, either because he was not represented by counsel in that 
proceeding or because his counsel there also was ineffective. 
When he brings his case to the federal habeas court, the 
State contends that the prisoner’s failure to present his claim 
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during the initial state habeas proceeding constitutes a pro- 
cedural default that precludes federal review of his claim. 

Given Martinez and Trevino, the prisoner in the first ex- 
ample who complains about his trial counsel can overcome 
the procedural default but, in the Court’s view today, the 
prisoner in the second example who complains about his ap- 
pellate counsel cannot. Why should the law treat the second 
prisoner differently? Why should the Court not apply the 
rules of Martinez and Trevino to claims of ineffective assist- 
ance of both trial and appellate counsel? 


II 


As I have said, the Constitution applies similarly to both 
prisoners: It guarantees them effective assistance of counsel 
at both trial and during an initial appeal. See Strickland v. 
Washington, 466 U.S. 668, 686 (1984) (trial); E'vitts, supra, 
at 396 (appeal). Moreover, the reasoning of Martinez and 
Trevino applies similarly to both situations. 

Four features of the claim of ineffective assistance of trial 
counsel led the Martinez Court to its conclusion. Each 
equally applies here. First, the Court stressed the impor- 
tance of the underlying constitutional right to effective as- 
sistance of trial counsel, describing it as “a bedrock principle 
in our justice system.” 566 U.S., at 12. Our cases make 
clear that the constitutional right to effective assistance of 
appellate counsel is also critically important. The Court 
wrote in Douglas v. California, 372 U.S. 353, 357 (1963), 
that “where the merits of the one and only appeal... as 
of right are decided without benefit of counsel, we think an 
unconstitutional line has been drawn between rich and poor.” 
The Court held in Evitts that “[a] first appeal as of right... 
is not adjudicated in accord with due process of law if the 
appellant does not have the effective assistance of an attor- 
ney.” 469U.S., at 396. The Court added that “the promise 
of Gideon [v. Wainwright, 372 U.S. 335 (1963),] that a crimi- 
nal defendant has a right to counsel at trial... would be a 
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futile gesture unless it comprehended the right to the effec- 
tive assistance of counsel” “on appeal.” Jd., at 397. And 
we stated in Martinez itself that “if the attorney appointed 
by the State to pursue the direct appeal is ineffective, the 
prisoner has been denied fair process.” 566 U.S., at 11 (it- 
ing Coleman v. Thompson, 501 U.S. 722, 754 (1991); Evitts, 
supra, at 396; Douglas, supra, at 357-358). The fact that, 
according to Department of Justice statistics, nearly a third 
of convictions or sentences in capital cases are overturned at 
some stage of review suggests the practical importance of 
the appeal right, particularly in a capital case such as this 
one. See Dept. of Justice, Bureau of Justice Statistics, Capi- 
tal Punishment, 2013-Statistical Tables, p. 19 (rev. Dec. 2014) 
(Table 16); see also Brief for National Association of Crimi- 
nal Defense Lawyers et al. as Amici Curiae 10. 

Second, we pointed out in Martinez that the “initial” state 
collateral review proceeding “is the first designated proceed- 
ing for-a prisoner. to raise a claim of ineffective assistance 
at trial.” 566 U.S., at 11. We added that it “is in many 
ways the equivalent of a prisoner’s direct appeal as to the 
ineffective-assistance claim.” Ibid. In Trevino, we applied 
Martinez despite the theoretical possibility that a prisoner 
might raise an ineffective-assistance-of-trial-counsel claim on 
direct appeal. We wrote that the State’s procedural system 
denied prisoners a “meaningful opportunity” to bring 
ineffective-assistance claims on appeal; in effect, it required 
them to raise the claim for the first time in state collateral 
review proceedings. 569 U.S., at 429. 

This consideration applies a fortiori where the constitu- 
tional claim at issue is ineffective assistance of appellate 
counsel. The prisoner cannot raise that kind of claim in the 
very appeal in which he claims his counsel was ineffective. 
See Ha Van Nguyen v. Curry, 736 F. 3d 1287, 1294-1295 
(CA9 2013). It makes no difference that the nature of the 
claim, rather than the State’s express rule, makes that so. 
See Trevino, supra, at 429 (extending Martinez where the 
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“state procedural framework, by reason of its design and op- 
eration, makes it highly unlikely in a typical case that a de- 
fendant will have a meaningful opportunity to raise” the 
claim on direct appeal); Trevino, swpra, at 424 (referring to 
“the inherent nature of most ineffective assistance of trial 
counsel claims” (emphasis added; internal quotation marks 
omitted)); see also Martinez, 566 U.S., at 19-20, n. 1 (Scalia, 
J., dissenting) (There is no “relevant difference between 
cases in which the State says that certain claims can only be 
brought on collateral review and cases in which those claims 
by their natwre can only be brought on collateral review”). 

Third, Martinez pointed out that, unless “counsel’s errors 
in an initial-review collateral proceeding . . . establish cause 
to excuse the procedural default in a federal habeas proceed- 
ing, no court will review the prisoner’s claims.” I/d., at 10- 
11 (majority opinion). The same is true when the prisoner 
claims ineffective assistance of appellate counsel. 

The Court argues to the contrary. It says that at least 
one court—namely, the trial court—will have considered the 
underlying legal error. Ante, at 532. (If not, perhaps trial 
counsel was ineffective.) But I believe the Court here 
misses the point. The prisoner’s complaint is about the inef- 
fectiveness of his appellate counsel. That ineffectiveness 
could consist, for example, in counsel’s failure to appeal 10 
different erroneous decisions of the trial court. The fact 
that the trial court made those decisions (assuming they are 
erroneous) does not help the prisoner. To the contrary, it 
forms the basis of his ineffectiveness claim. In the absence 
of a Martinez-like rule, the prisoner here (and prisoners in 
similar cases) would receive no review of their ineffective- 
assistance claims. Moreover, there will be cases in which 
no court will consider the underlying trial error, either. 
Suppose that, during the pendency of the appeal, appellate 
counsel learns of a Brady violation, juror misconduct, judicial 
bias, or some similar violation whose basis was not known 
during the trial. See Brady v. Maryland, 373 U.S. 88 
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(1963). And suppose appellate counsel fails to pursue the 
claim in the manner prescribed by state law. Without the 
exception petitioner here seeks, no court will hear either 
the appellate-ineffective-assistance claim or the underlying 
Brady, misconduct, or bias claim. 

Fourth, the Martinez Court believed that its decision 
would “not ... put a significant strain on state resources.” 
566 U.S., at 15. That is because Martinez imposed limiting 
conditions: It excuses only those defaults that (1) occur at 
the initial-review collateral proceeding; (2) where prisoner 
had no counsel, or ineffective counsel, in that proceeding; and 
(8) where the underlying claim of ineffective assistance is 
“substantial,” 7. e., has “some merit.” Jd., at 14-16. More- 
over, as the Court pointed out, because many States provide 
prisoners with counsel in initial-review collateral proceed- 
ings (or at least when the prisoner seems to have a meritori- 
ous claim), it is unlikely that prisoners will default sub- 
stantial ineffective-assistance claims. See id., at 14-15 
(providing examples). Finally, there is no evidence before 
us that Martinez has produced a greater-than-expected in- 
crease in courts’ workload, even though Martinez applies, as 
Texas concedes, “in most States.” Tr. of Oral Arg. 38. 

It therefore seems unlikely that applying Martinez to 
ineffective-assistance-of-appellate-counsel claims will “put a 
significant strain on” state or federal resources. As I have 
said, the same limitations as the Court placed upon the asser- 
tion of a Martinez claim would apply here. And the Court’s 
fear of triggering federal second-guessing of many, if not all, 
trial errors is of no greater concern here than it was in Mar- 
tinez, for both trial- and appellate-level ineffectiveness 
claims “could serve as the gateway to federal review of a 
host of trial errors.” Ante, at 535. Given a natural judicial 
hesitation to second-guess counsels’ decisions, it is not sur- 
prising that we have no significant evidence of defaulted 
claims of ineffective assistance with “some merit” flood- 
ing the federal courts, either in respect to trial counsel (as 
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in Martinez) or in respect to appellate counsel (as here). 
See Strickland, 466 U.S., at 690-691 (To prevail on an 
ineffective-assistance claim, the defendant must show that 
his attorney’s actions “were outside the wide range of profes- 
sionally competent assistance,” rather than strategic deci- 
sions to which the court must defer, and that those actions 
had an “effect on the judgment”). 

In fact, Texas has supplied some empirical evidence, but 
that evidence suggests that courts can manage a Martinez 
exception expanded to include claims of ineffective assist- 
ance of appellate counsel. Texas says that in the Ninth Cir- 
cuit, which has applied Martinez to ineffective-assistance-of- 
appellate-counsel claims since late 2018, petitioners have 
used the expanded version of Martinez “in dozens” of federal 
habeas cases. Brief for Respondent 37. (Texas specifically 
refers to 10 cases, in only 1 of which the petitioner prevailed. 
Ibid., n. 18.) During that period, state prisoners filed at 
least..7,500 federal habeas petitions. in the) Ninth Circuit. 
See Ninth Circuit Ann. Rep. 71 (2015) (2,468 cases referred 
to magistrate judges in 2014; 2,693 in 2015). Hence, Texas’ 
estimate of added workload comes down to an increase of 
“dozens” of cases out of 7,500 cases in total. That figure 
represents an increase, but not an increase significant 
enough to warrant depriving a prisoner of any forum to adju- 
dicate a substantial claim that he was deprived of his consti- 
tutional right to effective assistance of appellate counsel. 


Ill 


In my view, the Court’s effort to distinguish Martinez 
comes down to the following points: (1) Martinez concerned 
only claims of ineffective trial counsel; (2) Martinez involved 
trial errors that, at least sometimes, would have escaped re- 
view, while here at least one court (the trial court) may have 
reviewed the underlying legal error; (83) Martinez involved 
cases in which the State itself prevented its appellate courts 
from reviewing the claim of trial counsel’s ineffectiveness, 
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whereas here it is the nature of the ineffectiveness claim 
that prevents the appellate courts from reviewing it; and (4) 
extending Martinez could flood the federal system with nor- 
mally meritless claims. 

I have explained why I believe the last mentioned empiri- 
cal prediction does not distinguish Martinez and why, in any 
event, it is unlikely to prove correct. See supra, at 544-545. 
And I have explained why the second and third points do not 
successfully distinguish Martinez. The second fails to focus 
on the relevant claim: ineffective assistance of counsel. See 
supra, at 543-544. And it fails to acknowledge that there 
may be cases in which the trial court will not have consid- 
ered the legal error underlying the ineffective-assistance 
claim. Jbid. The third has little to do with the matter. It 
overlooks the fact that there is no “‘relevant difference’” 
between cases in which the State requires that certain claims 
be brought only on collateral review and “ ‘cases in which 
those claims by their nature can only be brought on collateral 
review,” such as claims of ineffective assistance of appellate 
counsel. Supra, at 543 (quoting Martinez, 566 U.S., at 19- 
20, n. 1 (Scalia, J., dissenting)). In both cases, the State’s 
scheme deprives a prisoner from having his substantial con- 
stitutional claim heard, through no fault of his own. 

As to the first point, the Court is of course right. Marti- 
nez had to do only with the ineffectiveness of trial counsel. 
But our cases make clear that due process requires a crimi- 
nal defendant to have effective assistance of appellate coun- 
sel as well. Supra, at 541-542. Indeed, effective trial 
counsel and appellate counsel are inextricably connected ele- 
ments of a fair trial. 

The basic legal principle that should determine the out- 
come of this case is the principle that requires courts to treat 
like cases alike. To put the matter more familiarly, what is 
sauce for the goose is sauce for the gander. The dissent in 
Martinez wrote that there “is not a dime’s worth of differ- 
ence in principle between [ineffective-assistance-of-trial- 
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counsel] cases and many other cases in which initial state 
habeas will be the first opportunity for a particular claim to 
be raised,” including “claims asserting ineffective assistance 
of appellate counsel.” 566 U.S., at 19 (opinion of Scalia, J.). 
I agree. 

With respect, I dissent. 
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HERNANDEZ ET AL. v. MESA ET AL. 
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Respondent Jesus Mesa, Jr., a United States Border Patrol agent, was 
standing on U.S. soil when he fatally shot Sergio Adrian Hernandez 
Giiereca, a 15-year-old Mexican national, who was standing on Mexican 
soil. Petitioners, Hernandez’s parents, sued Mesa under Bivens v. Sia 
Unknown Fed. Narcotics Agents, 403 U.S. 388, alleging that Mesa vio- 
lated Hernandez’s Fourth and Fifth Amendment rights. The en banc 
Court of Appeals held that petitioners failed to state a claim for a 
Fourth Amendment violation since Hernandez, who was a Mexican citi- 
zen with no voluntary connection to the United States and was on Mexi- 
can soil when he was shot, was not entitled to Fourth Amendment pro- 
tection under those circumstances. The court also held that regardless 
of whether Mesa’s conduct violated the Fifth Amendment, Mesa was 
entitled to qualified immunity since it had not been clearly established 
at the time of the incident that his actions were unconstitutional. 
Because the court resolved petitioners’ claims on these grounds, it did not 
consider whether petitioners could even bring suit under Bivens. 


Held: The Court of Appeals’ judgment is vacated, and the case is re- 
manded for further proceedings. A Bivens remedy is unavailable 
where there are “ ‘special factors counselling hesitation in the absence 
of affirmative action by Congress.’” Carlson v. Green, 446 U.S. 14, 
18. This Court recently clarified what constitutes a “special facto[r] 
counselling hesitation” in Ziglar v. Abbasi, 582 U.S. 120, 136, and the 
Court of Appeals here has not had the opportunity to consider how 
Abbasi’s reasoning and analysis may bear on this case. With respect 
to petitioners’ Fourth Amendment claim, while disposing of a Bivens 
claim by resolving the constitutional question is appropriate in many 
cases, the Fourth Amendment question here is sensitive and may have 
far-reaching consequences, and it would be imprudent for this Court to 
resolve that issue when, in light of Abassi’s intervening guidance, doing 
so may be unnecessary to resolve this particular case. With respect to 
petitioners’ Fifth Amendment claim, because Hernandez’s nationality 
and the extent of his ties to the United States were unknown to Mesa 
at the time of the shooting, the court below erred in granting qualified 
immunity based on those facts. 


785 F. 3d 117, vacated and remanded. 
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PER CURIAM. 


This case involves a tragic cross-border incident in which 
a United States Border Patrol agent standing on United 
States soil shot and killed a Mexican national standing on 
Mexican soil. The three questions presented concern 
whether the parents of the victim of that shooting may as- 
sert claims for damages against the agent under Bivens v. 
Sia Unknown Fed. Narcotics Agents, 403 U.S. 388 (1971); 
whether the shooting violated the victim’s Fourth Amend- 
ment rights; and whether the agent is entitled to qualified 
immunity on a claim that the shooting violated the victim’s 
Fifth Amendment rights. 

Because this case was resolved on a motion to dismiss, the 
Court accepts the allegations in the complaint as true for 
purposes of this opinion. See Wood v. Moss, 572 U.S. 
744, 757-758 (2014). On June 7, 2010, Sergio Adrian Hernan- 
dez Giiereca, a 15-year-old Mexican national, was with a 
group of friends in the concrete culvert that separates El 
Paso, Texas, from Ciudad Juarez, Mexico. Now all but dry, 
the culvert once contained the waters of the Rio Grande 
River. The international boundary runs down the middle of 
the culvert, and at the top of the embankment on the United 
States side is a fence. According to the complaint, Hernan- 
dez and his friends were playing a game in which they ran 
up the embankment on the United States side, touched the 
fence, and then ran back down. At some point, Border Pa- 
trol Agent Jesus Mesa, Jr., arrived on the scene by bicycle 
and detained one of Hernandez’s friends in United States 
territory as the friend ran down the embankment. Hernan- 
dez ran across the international boundary into Mexican terri- 
tory and stood by a pillar that supports a railroad bridge 
spanning the culvert. While in United States territory, 
Mesa then fired at least two shots across the border at Hern- 
andez. One shot struck Hernandez in the face and killed 
him. According to the complaint, Hernandez was unarmed 
and unthreatening at the time. 
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The Department of Justice investigated the incident. The 
Department concluded that the shooting “occurred while 
smugglers attempting an illegal border crossing hurled rocks 
from close range at a [Customs and Border Patrol] agent who 
was attempting to detain a suspect.” Dept. of Justice, Office 
of Public Affairs, Federal Officials Close Investigation Into 
the Death of Sergio Hernandez-Guereca (Apr. 27, 2012), 
online at http://www.justice.gov/opa/pr/federal-officials-close- 
investigation-death-sergio-hernandez-guereca (as last visited 
June 23, 2017). “[O]n these particular facts,” the Depart- 
ment determined, “the agent did not act inconsistently with 
[Customs and Border Patrol] policy or training regarding use 
of force.” Ibid. The Department also declined to bring 
federal civil rights charges against Mesa. In the Depart- 
ment’s view, there was insufficient evidence that Mesa “acted 
willfully and with the deliberate and specific intent to do 
something the law forbids,” and, in any event, Hernandez 
“was neither within the borders of the United States nor 
present on U.S. property, as required for jurisdiction to exist 
under the applicable federal civil rights statute.” Ibid. 
The Department expressed regret for the loss of life in the 
incident and pledged “to work with the Mexican government 
within existing mechanisms and agreements to prevent fu- 
ture incidents.” Ibid. 

Petitioners—Hernandez’s parents—brought suit. Among 
other claims, petitioners brought claims against Mesa for 
damages under Bivens, alleging that Mesa violated Hernan- 
dez’s rights under the Fourth and Fifth Amendments. The 
United States District Court for the Western District of 
Texas granted Mesa’s motion to dismiss. A panel of the 
Court of Appeals for the Fifth Circuit affirmed in part and 
reversed in part. The panel held that Hernandez lacked any 
Fourth Amendment rights under the circumstances, but that 
the shooting violated his Fifth Amendment rights. Her- 
nandez v. United States, 757 F. 3d 249, 267, 272 (2014); id., 
at 280-281 (Dennis, J., concurring in part and concurring in 
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judgment); zd., at 281 (DeMoss, J., concurring in part and 
dissenting in part). The panel also found “no reason to hesi- 
tate in extending Bivens to this new context.” Id., at 275. 
And the panel held that Mesa was not entitled to qualified 
immunity, concluding that “[nJo reasonable officer would have 
understood Agent Mesa’s alleged conduct to be lawful.” Id., 
at 279. Judge DeMoss dissented in part, arguing that Her- 
nandez lacked any Fifth Amendment rights under the cir- 
cumstances. Id., at 281-282. 

On rehearing en banc, the Court of Appeals unanimously 
affirmed the District Court’s dismissal of petitioners’ claims 
against Mesa. The en banc Court of Appeals first held that 
petitioners had failed to state a claim for a violation of the 
Fourth Amendment because Hernandez was “a Mexican citi- 
zen who had no ‘significant voluntary connection’ to the 
United States” and “was on Mexican soil at the time he was 
shot.” Hernandez v. United States, 785 F. 3d 117, 119 (CA5 
2015). (per curiam) (quoting United States v.. Verdugo- 
Urquidez, 494 U.S. 259, 271 (1990)). — As to petitioners’ claim 
under the Fifth Amendment, the en bane Court of Appeals 
was “somewhat divided on the question of whether Agent 
Mesa’s conduct violated the Fifth Amendment,” but was 
“unanimous” in concluding that Mesa was entitled to quali- 
fied immunity. 785 F.3d, at 120. The en bane Court of Ap- 
peals explained that “[nlo case law in 2010, when this episode 
occurred, reasonably warned Agent Mesa” that “the general 
prohibition of excessive force applies where the person in- 
jured by a U.S. official standing on U.S. soil is an alien who 
had no significant voluntary connection to, and was not in, 
the United States when the incident occurred.” Jbid. Be- 
cause the en banc Court of Appeals resolved petitioners’ 
claims on other grounds, it “did not consider whether, even 
if a constitutional claim had been stated, a tort remedy 
should be crafted under Bivens.” Id., at 121, n. 1 (Jones, J., 
concurring). Ten judges filed or joined five separate concur- 
ring opinions. Jd., at 121-148. 


Cite as: 582 U.S. 548 (2017) 553 


Per Curiam 


This Court granted certiorari. 580 U.S. 915 (2016). The 
Court now vacates the judgment of the Court of Appeals and 
remands for further proceedings. 

The Court turns first to the Bivens question, which is “an- 
tecedent” to the other questions presented. Wood, 572 
U.S., at 757. In Bivens, this Court “recognized for the first 
time an implied private action for damages against federal 
officers alleged to have violated a citizen’s constitutional 
rights.” Correctional Services Corp. v. Malesko, 534 U.S. 
61, 66 (2001). A Bivens remedy is not available, however, 
where there are “ ‘special factors counselling hesitation in 
the absence of affirmative action by Congress.’” Carlson v. 
Green, 446 U.S. 14, 18 (1980) (quoting Bivens, 403 U.S., at 
396). In the decision recently announced in Ziglar v. Ab- 
basi, 582 U.S. 120 (2017), this Court has clarified what consti- 
tutes a “special facto[r] counselling hesitation.” See id., at 
136, 140-146. “(T]he inquiry,” the Court explains, “must con- 
centrate on whether the Judiciary is well suited, absent con- 
gressional action or instruction, to consider and weigh the 
costs and benefits of allowing a damages action to proceed.” 
Id., at 136. 

The Court of Appeals here, of course, has not had the op- 
portunity to consider how the reasoning and analysis in Ab- 
basi may bear on this case. And the parties have not had 
the opportunity to brief and argue its significance. In these 
circumstances, it is appropriate for the Court of Appeals, 
rather than this Court, to address the Bivens question in the 
first instance. This Court, after all, is one “‘of review, not 
of first view.’” Haxpressions Hair Design v. Schneiderman, 
581 U.S. 87, 48 (2017) quoting Nautilus, Inc. v. Biosig In- 
struments, Inc., 572 U.S. 898, 913 (2014). 

With respect to petitioners’ Fourth Amendment claim, the 
en bane Court of Appeals found it unnecessary to address 
the Bivens question because it concluded that Hernandez 
lacked any Fourth Amendment rights under the circum- 
stances. This approach—disposing of a Bivens claim by re- 
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solving the constitutional question, while assuming the exist- 
ence of a Bivens remedy—is appropriate in many cases. 
This Court has taken that approach on occasion. See, e. g., 
Wood, 572 U.S., at 757. The Fourth Amendment question 
in this case, however, is sensitive and may have consequences 
that are far reaching. It would be imprudent for this Court 
to resolve that issue when, in light of the intervening guid- 
ance provided in Abbasi, doing so may be unnecessary to 
resolve this particular case. 

With respect to petitioners’ Fifth Amendment claim, the 
en bane Court of Appeals found it unnecessary to address 
the Bivens question because it held that Mesa was entitled 
to qualified immunity. In reaching that conclusion, the en 
bane Court of Appeals relied on the fact that Hernandez was 
“an alien who had no significant voluntary connection to... 
the United States.” 785 F. 3d, at 120. It is undisputed, 
however, that Hernandez’s nationality and the extent of his 
ties to the United States were unknown to Mesa at the time 
of the shooting. The en banc Court of Appeals therefore 
erred in granting qualified immunity based on those facts. 

“The doctrine of qualified immunity shields officials from 
civil liability so long as their conduct ‘does not violate clearly 
established . . . constitutional rights of which a reasonable 
person would have known.’” Mullenix v. Luna, 577 U.S. 
7, 11 (2015) (per curiam) (quoting Pearson v. Callahan, 555 
U.S. 223, 231 (2009)). The “dispositive inquiry in determin- 
ing whether a right is clearly established is whether it would 
be clear to a reasonable officer that his conduct was unlawful 
in the situation he confronted.” Saucier v. Katz, 583 U.S. 
194, 202 (2001). The qualified immunity analysis thus is lim- 
ited to “the facts that were knowable to the defendant offi- 
cers” at the time they engaged in the conduct in question. 
White v. Pauly, 580 U.S. 738, 77 (2017) (per curiam). Facts 
an officer learns after the incident ends—whether those facts 
would support granting immunity or denying it—are not 
relevant. 
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Mesa and the Government contend that Mesa is entitled 
to qualified immunity even if Mesa was uncertain about Her- 
nandez’s nationality and his ties to the United States at the 
time of the shooting. The Government also argues that, in 
any event, petitioners’ claim is cognizable only under the 
Fourth Amendment, and not under the Fifth Amendment. 
This Court declines to address these arguments in the first 
instance. The Court of Appeals may address them, if neces- 
sary, on remand. 

The facts alleged in the complaint depict a disturbing in- 
cident resulting in a heartbreaking loss of life. Whether pe- 
titioners may recover damages for that loss in this suit 
depends on questions that are best answered by the Court 
of Appeals in the first instance. 

The judgment of the Court of Appeals is vacated, and the 
case is remanded for further proceedings consistent with 
this opinion. 

It is so ordered. 


JUSTICE GORSUCH took no part in the consideration or de- 
cision of this case. 


JUSTICE THOMAS, dissenting. 


When we granted certiorari in this case, we directed the 
parties to address, in addition to the questions presented by 
petitioners, “[w]hether the claim in this case may be asserted 
under Bivens v. Six Unknown Fed. Narcotics Agents, 403 
U.S. 388 (1971).” 580 U.S. 915 (2016). I would answer 
that question, rather than remand for the Court of Appeals 
to do so. I continue to adhere to the view that “Bivens and 
its progeny” should be limited “to the precise circumstances 
that they involved.” Ziglar v. Abbasi, 582 U.S. 120, 157 
(2017) (THoMAsS, J., concurring in part and concurring in 
judgment) (internal quotation marks omitted). This case 
arises in circumstances that are meaningfully different from 
those at issue in Bivens and its progeny. Most notably, this 
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case involves cross-border conduct, and those cases did not. 
I would decline to extend Bivens and would affirm the judg- 
ment of the Court of Appeals on that basis. 


JUSTICE BREYER, with whom JUSTICE GINSBURG joins, 
dissenting. 


The parents of Sergio Adrian Hernandez Giiereca brought 
this constitutional tort action against a United States Border 
Patrol agent, Jesus Mesa, Jr. They claim that Mesa violated 
their son’s constitutional rights when Mesa shot and killed 
him on June 7, 2010. Hernandez and some of his friends had 
been running back and forth across a Rio Grande River cul- 
vert that straddles the border between the United States 
and Mexico. When Mesa shot him, Hernandez had returned 
to, and was on, the Mexican side of the culvert. 

The Court of Appeals, affirming the District Court, held 
(among other things) that Hernandez had no Fourth Amend- 
ment rights because he was not) a citizen of the. United 
States, he was “on Mexican soil at the time he was shot,” and 
he “had no ‘significant voluntary connection’ to the United 
States.” Hernandez v. United States, 785 F. 3d 117, 119 
(2015) (per curiam) (quoting United States v. Verdugo- 
Urquidez, 494 U.S. 259, 271 (1990)). I would reverse the 
Court of Appeals’ Fourth Amendment holding. And, in my 
view, that reversal would ordinarily bring with it the right 
to bring an action for damages under Bivens v. Six Unknown 
Fed. Narcotics Agents, 403 U.S. 388 (1971). See Wood v. 
Moss, 572 U.S. 744, 754 (2014) (Bivens actions lie for Fourth 
Amendment violations); Tennessee v. Garner, 471 U.S. 1, 11 
(1985) (officer’s application of lethal force when there is no 
immediate threat to self or others violates the Fourth 
Amendment). See also Ziglar v. Abbasi, 582 U.S. 120, 160 
(2017) (BREYER, J., dissenting). 

I recognize that Hernandez was on the Mexican side of the 
culvert when he was shot. But we have written in a case 
involving the suspension of habeas corpus that “de jwre sov- 
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ereignty” is not and never has been “the only relevant con- 
sideration in determining the geographic reach of the Consti- 
tution.” Bowmediene v. Bush, 553 U.S. 7238, 764 (2008). 
We have added that our precedents make clear that “ques- 
tions of extraterritoriality turn on objective factors and 
practical concerns, not formalism.” JI[bid.; see also id., at 
759-762. Those factors and concerns here convince me that 
Hernandez was protected by the Fourth Amendment. 

First, the defendant is a federal officer. He knowingly 
shot from United States territory into the culvert. He did 
not know at the time whether he was shooting at a citizen of 
the United States or Mexico, nor has he asserted that he 
knew on which side of the boundary line the bullet would 
land. 

Second, the culvert itself has special border-related physi- 
cal features. It does not itself contain any physical features 
of a border. Rather, fences and border crossing posts are 
not.in the culvert itself but lie on either side. -Those of Mex- 
ico are on the southern side of the culvert; those of the 
United States are on the northern side. The culvert (where 
the shooting took place) lies between the two fences, and 
consists of a concrete-lined empty space that is typically 270 
feet wide. 

Third, history makes clear that nontechnically speaking, 
the culvert is the border; and more technically speaking, it 
is at the least a special border-related area (sometimes 
known as a “limitrophe” area, see infra, at 559). Originally, 
the 1848 Treaty of Guadalupe Hidalgo provided that the 
boundary should run “up the middle” of the Rio Grande 
River “following the deepest channel.” See Art. V, July 4, 
1848, 9 Stat. 926. It also provided that “navigation ... shall 
be free .. . to the vessels and citizens of both countries.” 
Art. VII, id., at 928. Subsequently the river jumped its 
banks, setting a new course, and provoking serious disputes 
about the border’s location. See 8. Liss, A Century of Dis- 
agreement: The Chamizal Conflict 1864-1964, p. 15 (1965) 
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(the river’s “ravages . . . irreparably destroyed any sem- 
blance of a discernable United States boundary line in the 
Ciudad Juarez-El Paso area”). In the 1960’s, however, the 
United States and Mexico negotiated a new boundary. The 
two nations working together would “relocat[e]” the river 
channel. Convention for the Solution of the Problem of the 
Chamizal, Art. 2, Aug. 29, 1968, 15 U.S. T. 23, T. I. A. S. No. 
5515 (Chamizal Convention). They would jointly bear the 
costs of doing so; and they would charge a bilateral commis- 
sion with “relocation of the river channel .. . and the mainte- 
nance, preservation and improvement of the new channel.” 
Art. 9, id., at 26. When final construction of the new chan- 
nel concluded, President Johnson visited the site to celebrate 
the “‘channels between men, bridges between cultures’” 
created by the countries’ joint effort. Kramer, A Border 
Crosses, The New Yorker, Sept. 20, 2014, online at http:// 
www.newyorker.com/news/news-desk/moving-mexican- 
border (all Internet materials as last, visited June. 23, 2017); 
see also Appendix, fig. 2, infra (photograph of President and 
Mrs. Johnson touring the culvert). That “channel” is the 
culvert now before us. 

Fourth, a jointly organized international boundary com- 
mission built, and now administers, the culvert. Once cre- 
ated, the Commission arranged for surveys, acquired rights 
of way, and built and paved the massive culvert structure. 
See Appendix, fig. 1, 7xfra (typical cross-section of the pro- 
posed concrete “culvert”); see also International Boundary 
and Water Commission, United States and Mexico, Prelimi- 
nary Plan (July 25, 1963), Annex to Chamizal Convention, 
15 U.S. T., following p. 36. The United States contributed 
approximately $45 million of the total cost. See Compliance 
With Convention on the Chamizal, 8. Rep. No. 868, 88th 
Cong., 2d Sess., 2 (1963); Act To Facilitate Compliance With 
the Convention Between United States and United Mexican 
States, §8, 78 Stat. 186. The United States and Mexico have 
jointly agreed to maintain the Rio Grande and jointly to 
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maintain the “limitrophe” areas. Treaty To Resolve Pend- 
ing Boundary Differences and Maintain the Rio Grande and 
Colorado River as the International Boundary, Art. IV, Nov. 
23, 1970, 23 U.S. T. 390, T. I. A. S. No. 7318 (Rio Grande and 
Colorado River Treaty). Today an International Boundary 
and Water Commission, with representatives of both nations, 
exercises its “jurisdiction” over “limitrophe parts of the Rio 
Grande.” Treaty of Feb. 3, 1944, Art. 2, 59 Stat. 1224. 
Fifth, international law recognizes special duties and obli- 
gations that nations may have in respect to “limitrophe” 
areas. Traditionally, boundaries consisted of rivers, moun- 
tain ranges, and other areas that themselves had depth as 
well as length. Lord Curzon of Kedleston, Frontiers 12-13 
(2d ed. 1908). It was not until the late 19th century that 
effective national boundaries came to consist of an engineer’s 
“imaginary line,” perhaps thousands of miles long, but hav- 
ing “no width.” Reeves, International Boundaries, 38 Am. 
J. Int'l L. 533, 544 (1944); see also 1 Oppenheim’s Interna- 
tional Law 661, n. 1 (R. Jennings & A. Watts eds., 9th ed. 
1992). Modern precision may help avoid conflicts among na- 
tions, see, e. g., Rio Grande and Colorado River Treaty, pre- 
amble, 23 U.S. T., at 378, but it has also produced boundary 
areas—of the sort we have described—which are “ ‘subject 
to a special legal, political and economic regime of internal 
and international law,’” Andrassy, Les Relations Interna- 
tionales de Voisinage, in The Hague Academy of Int’l Law, 
1951 Recuiel des Cours 131 (quoting P. de Lapradelle, La 
Frontiere 14 (1928)). Those areas are subject to a special 
obligation of cooperation and good neighborliness, V. Lowe, 
International Law 151 (2007) describing the “regime of voi- 
sinage,” which includes “jointly administered infrastructure 
facilities, .. . co-operation between neighboring police forces, 
... bilingual road signs, . . . shared access to common re- 
sources,” and the like); cf. United Nations Convention on the 
Law of the Sea, Art. 111(8), Dec. 10, 1982, 1833 U. N. T. 8. 396 
(requiring compensation for loss arising from the erroneous 
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exercise of a sovereign’s right of hot pursuit), as well as ex- 
press duties of joint administration that adjoining states un- 
dertake by treaty. 

Sixth, not to apply the Fourth Amendment to the culvert 
would produce serious anomalies. Cf. Verdwgo-Urquidez, 
494 U.S., at 278 (KENNEDY, J., concurring). The Court of 
Appeals’ approach creates a protective difference depending 
upon whether Hernandez had been hit just before or just 
after he crossed an imaginary mathematical borderline run- 
ning through the culvert’s middle. But nothing else would 
have changed. The behavior of the United States Border 
Patrol agent, along with every other relevant feature of this 
case, would have remained the same. Given the near irrele- 
vance of that midculvert line (as compared with the rest of 
the culvert) for most border-related purposes, as well as al- 
most any other purpose, that result would seem anomalous. 

Moreover, the anomalies would multiply. Numerous 
bridges span the culvert, linking El Paso and Ciudad. Juarez. 
See Chamizal Convention, Arts. 8-10, 15 U.S. T., at 25-26. 
“Across this boundary thousands of Americans and Mexicans 
pass daily, as casually as one living inland crosses a county 
line.” Liss, swpra, at 4; Semuels, Crossing the Mexican- 
American Border, Every Day, The Atlantic, Jan. 25, 2016, 
online at https://www.theatlantic.com/business/archive/2016/ 
01/crossing-the-mexican-american-border-every-day/426678/; 
Brief for Border Scholars as Amici Curiae 21-22 (Fifty-five 
percent of households in the sister cities cross the border to 
comparison shop for everyday goods and Mexican shoppers 
spend $445 million each year in El Paso businesses). It does 
not make much sense to distinguish for Fourth Amendment 
purposes among these many thousands of individuals on the 
basis of an invisible line of which none of them is aware. 

These six sets of considerations taken together provide 
more than enough reason for treating the entire culvert as 
having sufficient involvement with, and connection to, the 
United States to subject the culvert to Fourth Amendment 
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protections. I would consequently conclude that the Fourth 
Amendment applies. 

Finally, I note that neither court below reached the ques- 
tion whether Bivens applies to this case, likely because Mesa 
did not move to dismiss on that basis. I would decide the 
Fourth Amendment question before us and remand the case 
for consideration of the Bivens and qualified immunity ques- 
tions. See Ziglar v. Abbasi, 582 U.S. 120; but see zd., at 160 
(BREYER, J., dissenting). 

For these reasons, with respect, I dissent. 
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APPENDIX 
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Figure 1. International Boundary and Water Commission, 
United States and Mexico, Relocation of Rio Grande, El 
Paso, Texas—Ciudad Juarez, Chihuahua, Preliminary Plan 
(July 25, 1963), Annex to Chamizal Convention, 15 U.S. T., 
following p. 36, T. I. A. S. No. 5515. 


Figure 2. President Lyndon Johnson and Mrs. Lady Bird 
Johnson view the new channel. Associated Press, Dec. 18, 
1968. 
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PAVAN ET AL. v. SMITH 


ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME 
COURT OF ARKANSAS 


No. 16-992. Decided June 26, 2017 


When a married woman gives birth in Arkansas, state law generally re- 
quires the name of the mother’s male spouse, if she has one, to appear 
on the child’s birth certificate regardless of the spouse’s biological rela- 
tionship to the child. See Ark. Code §20-18-401. Petitioners are two 
married same-sex couples who conceived children through anonymous 
sperm donation. After their children were born, they sought birth cer- 
tificates listing both spouses as parents. The Arkansas Department of 
Health issued birth certificates bearing only the birth mother’s name. 
Petitioners sued seeking, among other things, a declaration that the 
State’s birth-certificate law violates the Constitution. The trial court 
agreed, but the Arkansas Supreme Court reversed, holding that the 
Constitution did not require extending the law for listing the male 
spouses of women who give birth in the State to similarly situated fe- 
male spouses. 


Held: The Arkansas Supreme Court’s decision denies married same-sex 
couples access to the “constellation of benefits that the State] hafs] 
linked to marriage.” Obergefell v. Hodges, 576 U.S. 644, 670. When 
a married woman in Arkansas conceives a child by means of artificial 
insemination, the State must list the name of the male spouse on the 
child’s birth certificate. §20-18-401(f)(1). Yet the same law, as inter- 
preted by the court below, allows Arkansas officials to omit a married 
woman’s female spouse from her child’s birth certificate under the same 
circumstances. Obergefell proscribes such disparate treatment. The 
State contends that being named on a child’s birth certificate is not a 
benefit that attends marriage but rather a device for recording biologi- 
cal parentage. That ignores that an Arkansas birth certificate must list 
a male spouse even when the use of artificial insemination means the 
male spouse is definitely not the biological father. The State’s birth 
certificates are thus more than a mere marker of biological relationships: 
The State uses them to give married parents a form of legal recognition 
that is not available to unmarried parents. It cannot deny same-sex 
couples that recognition. 


Certiorari granted; 2016 Ark. 487, 505 S. W. 3d 169, reversed and 
remanded. 
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PER CURIAM. 


As this Court explained in Obergefell v. Hodges, 576 U.S. 
644 (2015), the Constitution entitles same-sex couples to 
civil marriage “on the same terms and conditions as opposite- 
sex couples.” IJd., at 676. In the decision below, the Arkan- 
sas Supreme Court considered the effect of that holding on 
the State’s rules governing the issuance of birth certificates. 
When a married woman gives birth in Arkansas, state law 
generally requires the name of the mother’s male spouse to 
appear on the child’s birth certificate—regardless of his bio- 
logical relationship to the child. According to the court 
below, however, Arkansas need not extend that rule to simi- 
larly situated same-sex couples: The State need not, in other 
words, issue birth certificates including the female spouses 
of women who give birth in the State. Because that differ- 
ential treatment infringes Obergefell’s commitment to pro- 
vide same-sex couples “the constellation of benefits that the 
States have linked to marriage,” 7d., at 670, we reverse the 
state court’s judgment. 

The petitioners here are two married same-sex couples 
who conceived children through anonymous sperm donation. 
Leigh and Jana Jacobs were married in Iowa in 2010, and 
Terrah and Marisa Pavan were married in New Hampshire 
in 2011. Leigh and Terrah each gave birth to a child in Ar- 
kansas in 2015. When it came time to secure birth certifi- 
cates for the newborns, each couple filled out paperwork list- 
ing both spouses as parents—Leigh and Jana in one case, 
Terrah and Marisa in the other. Both times, however, the 
Arkansas Department of Health issued certificates bearing 
only the birth mother’s name. 

The department’s decision rested on a provision of Arkan- 
sas law, Ark. Code §20-18-401 (2014), that specifies which 
individuals will appear as parents on a child’s state-issued 
birth certificate. “For the purposes of birth registration,” 
that statute says, “the mother is deemed to be the woman 
who gives birth to the child.” §20-18-401l(e). And “[ilf the 
mother was married at the time of either conception or 
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birth,” the statute instructs that “the name of [her] husband 
shall be entered on the certificate as the father of the child.” 
§ 20-18-401(f)(1). There are some limited exceptions to the 
latter rule—for example, another man may appear on the 
birth certificate if the “mother” and “husband” and “putative 
father” all file affidavits vouching for the putative father’s 
paternity. Jbid. But as all parties agree, the requirement 
that a married woman’s husband appear on her child’s birth 
certificate applies in cases where the couple conceived by 
means of artificial insemination with the help of an anony- 
mous sperm donor. See Pet. for Cert. 4; Brief in Opposition 
3-4; see also Ark. Code § 9-10-201(a) (2015) (“Any child born 
to a married woman by means of artificial insemination shall 
be deemed the legitimate natural child of the woman and the 
woman’s husband if the husband consents in writing to the 
artificial insemination”). 

The Jacobses and Pavans brought this suit in Arkansas 
state court against, the director of the Arkansas Department 
of Health—seeking, among other things, a declaration that 
the State’s birth-certificate law violates the Constitution. 
The trial court agreed, holding that the relevant portions 
of §20-18-401 are inconsistent with Obergefell because they 
“categorically prohibilt] every same-sex married couple... 
from enjoying the same spousal benefits which are available 
to every opposite-sex married couple.” App. to Pet. for 
Cert. 59a. But a divided Arkansas Supreme Court reversed 
that judgment, concluding that the statute “passles] constitu- 
tional muster.” 2016 Ark. 437, 505 S. W. 3d 169, 177. In 
that court’s view, “the statute centers on the relationship of 
the biological mother and the biological father to the child, 
not on the marital relationship of husband and wife,” and so 
it “does not run afoul of Obergefell.” Id., at 178. Two jus- 
tices dissented from that view, maintaining that under Ober- 
gefell “a same-sex married couple is entitled to a birth cer- 
tificate on the same basis as an opposite-sex married couple.” 
505 8S. W. 3d, at 184 (Brill, C. J., concurring in part and dis- 
senting in part); accord, id., at 190 (Danielson, J., dissenting). 
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The Arkansas Supreme Court’s decision, we conclude, de- 
nied married same-sex couples access to the “constellation of 
benefits that the Stat[e] ha[s] linked to marriage.” Oberge- 
fell, 576 U.S., at 670. As already explained, when a married 
woman in Arkansas conceives a child by means of artificial 
insemination, the State will—indeed, must—list the name of 
her male spouse on the child’s birth certificate. See §20- 
18-401(f)(1); see also §9-10-201; supra, at 565. And yet 
state law, as interpreted by the court below, allows Arkansas 
officials in those very same circumstances to omit a married 
woman’s female spouse from her child’s birth certificate. 
See 505 S. W. 3d, at 177-178. As a result, same-sex parents 
in Arkansas lack the same right as opposite-sex parents to 
be listed on a child’s birth certificate, a document often used 
for important transactions like making medical decisions for 
a child or enrolling a child in school. See Pet. for Cert. 5-7 
(listing situations in which a parent might be required to 
present.a child’s birth certificate), 

Obergefell proscribes such disparate treatment. As we 
explained there, a State may not “exclude same-sex couples 
from civil marriage on the same terms and conditions as 
opposite-sex couples.” 576 U.S., at 675-676. Indeed, in 
listing those terms and conditions—the “rights, benefits, and 
responsibilities” to which same-sex couples, no less than 
opposite-sex couples, must have access—we expressly identi- 
fied “birth and death certificates.” Jd., at 670. That was 
no accident: Several of the plaintiffs in Obergefell challenged 
a State’s refusal to recognize their same-sex spouses on their 
children’s birth certificates. See DeBoer v. Snyder, 772 
F. 3d 388, 398-399 (CA6 2014). In considering those chal- 
lenges, we held the relevant state laws unconstitutional to 
the extent they treated same-sex couples differently from 
opposite-sex couples. See 576 U.S., at 675-676. That hold- 
ing applies with equal force to § 20-18—401. 

Echoing the court below, the State defends its birth- 
certificate law on the ground that being named on a child’s 


Cite as: 582 U.S. 563 (2017) 567 


GORSUCH, J., dissenting 


birth certificate is not a benefit that attends marriage. In- 
stead, the State insists, a birth certificate is simply a device 
for recording biological parentage—regardless of whether 
the child’s parents are married. But Arkansas law makes 
birth certificates about more than just genetics. As already 
discussed, when an opposite-sex couple conceives a child by 
way of anonymous sperm donation—just as the petitioners 
did here—state law requires the placement of the birth 
mother’s husband on the child’s birth certificate. See supra, 
at 565. And that is so even though (as the State concedes) 
the husband “is definitively not the biological father” in those 
circumstances. Brief in Opposition 4.* Arkansas has thus 
chosen to make its birth certificates more than a mere 
marker of biological relationships: The State uses those cer- 
tificates to give married parents a form of legal recognition 
that is not available to unmarried parents. Having made 
that choice, Arkansas may not, consistent with Obergefell, 
deny married. same-sex couples that recognition. 

The petition for a writ of certiorari and the pending mo- 
tions for leave to file briefs as amici curiae are granted. 
The judgment of the Arkansas Supreme Court is reversed, 
and the case is remanded for further proceedings not incon- 
sistent with this opinion. 

It is so ordered. 


JUSTICE GORSUCH, with whom JUSTICE THOMAS and JUS- 
TICE ALITO join, dissenting. 


Summary reversal is usually reserved for cases where “the 
law is settled and stable, the facts are not in dispute, and the 


*As the petitioners point out, other factual scenarios (beyond those 
present in this case) similarly show that the State’s birth certificates are 
about more than genetic parentage. For example, when an Arkansas 
child is adopted, the State places the child’s original birth certificate under 
seal and issues a new birth certificate—unidentifiable as an amended ver- 
sion—listing the child’s (nonbiological) adoptive parents. See Ark. Code 
§§ 20-18-406(a)(1), (b) (2014); Ark. Admin. Code 007.12.1-5.5(a) (Apr. 2016). 
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decision below is clearly in error.” Schweiker v. Hansen, 
450 U.S. 785, 791 (1981) (Marshall, J., dissenting). Respect- 
fully, I don’t believe this case meets that standard. 

To be sure, Obergefell v. Hodges, 576 U.S. 644 (2015), ad- 
dressed the question whether a State must recognize same- 
sex marriages. But nothing in Obergefell spoke (let alone 
clearly) to the question whether § 20-18—401 of the Arkansas 
Code, or a state supreme court decision upholding it, must 
go. The statute in question establishes a set of rules de- 
signed to ensure that the biological parents of a child are 
listed on the child’s birth certificate. Before the state su- 
preme court, the State argued that rational reasons exist for 
a biology based birth registration regime, reasons that in no 
way offend Obergefell—like ensuring government officials 
can identify public health trends and helping individuals de- 
termine their biological lineage, citizenship, or susceptibility 
to genetic disorders. In an opinion that did not in any way 
seek to defy but rather earnestly engage Obergefell, the 
state supreme court agreed. And it is very hard to see what 
is wrong with this conclusion for, just as the state court rec- 
ognized, nothing in Obergefell indicates that a birth registra- 
tion regime based on biology, one no doubt with many ana- 
logues across the country and throughout history, offends the 
Constitution. To the contrary, to the extent they speak to 
the question at all, this Court’s precedents suggest just the 
opposite conclusion. See, e. g., Michael H. v. Gerald D., 491 
U.S. 110, 124-125 (1989); Tuan Anh Nguyen v. INS, 533 
U.S. 53, 73 (2001). Neither does anything in today’s opinion 
purport to identify any constitutional problem with a biology 
based birth registration regime. So whatever else we might 
do with this case, summary reversal would not exactly seem 
the obvious course. 

What, then, is at work here? If there isn’t a problem with 
a biology based birth registration regime, perhaps the con- 
cern lies in this particular regime’s exceptions. For it turns 
out that Arkansas’s general rule of registration based on bi- 


Cite as: 582 U.S. 563 (2017) 569 


GORSUCH, J., dissenting 


ology does admit of certain more specific exceptions. Most 
importantly for our purposes, the State acknowledges that 
§9-10-201 of the Arkansas Code controls how birth certifi- 
cates are completed in cases of artificial insemination like 
the one before us. The State acknowledges, too, that this 
provision, written some time ago, indicates that the mother’s 
husband generally shall be treated as the father—and in this 
way seemingly anticipates only opposite-sex marital unions. 

But if the artificial insemination statute is the concern, it’s 
still hard to see how summary reversal should follow for at 
least a few reasons. First, petitioners didn’t actually chal- 
lenge §9-10-201 in their lawsuit. Instead, petitioners 
sought and the trial court granted relief eliminating the 
State’s authority under § 20-18-401 to enforce a birth regis- 
tration regime generally based on biology. On appeal, the 
state supreme court simply held that this overbroad remedy 
wasn’t commanded by Obergefell or the Constitution. And, 
again, nothing in today’s opinion for the Court identifies any- 
thing wrong, let alone clearly wrong, in that conclusion. 
Second, though petitioners’ lawsuit didn’t challenge § 9-10- 
201, the State has repeatedly conceded that the benefits af- 
forded nonbiological parents under §9-10-201 must be af- 
forded equally to both same-sex and opposite-sex couples. 
So that in this particular case and all others of its kind, the 
State agrees, the female spouse of the birth mother must be 
listed on birth certificates too. Third, further proof still of 
the state of the law in Arkansas today is the fact that, when 
it comes to adoption (a situation not present in this case but 
another one in which Arkansas departs from biology based 
registration), the State tells us that adopting parents are eli- 
gible for placement on birth certificates without respect to 
sexual orientation. 

Given all this, it seems far from clear what here warrants 
the strong medicine of summary reversal. Indeed, it is not 
even clear what the Court expects to happen on remand that 
hasn’t happened already. The Court does not offer any re- 
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medial suggestion, and none leaps to mind. Perhaps the 
state supreme court could memorialize the State’s concession 
on §9-10-201, even though that law wasn’t fairly challenged 
and such a chore is hardly the usual reward for seeking faith- 
fully to apply, not evade, this Court’s mandates. 

I respectfully dissent. 
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TRUMP, PRESIDENT OF THE UNITED STATES, 
ET AL. v. INTERNATIONAL REFUGEE ASSIS- 
TANCE PROJECT ET AL. 


ON PETITION FOR WRIT OF CERTIORARI AND APPLICATION 
FOR STAY TO THE UNITED STATES COURT OF APPEALS FOR 
THE FOURTH CIRCUIT 


No. 16-1436 (16A1190). Decided June 26, 2017* 


Executive Order No. 13780 sets out a series of directives relating to the 
entry of foreign nationals into the United States. As relevant, the 
Order suspends the entry of nationals from six countries for 90 days, 
§ 2); suspends “decisions on applications for refugee status” and “travel 
of refugees into the United States” under the United States Refugee 
Admissions Program for 120 days, § 6(a); and caps the entry of refugees 
into the United States in fiscal year 2017 at 50,000, §6(b). Respondents 
claim that the Order both violates the First Amendment’s Establish- 
ment Clause because it was motivated by animus toward Islam and 
fails to comply with certain Immigration and Nationality Act (INA) 
provisions. 

In No. 16-1436, a District Court entered a nationwide preliminary 
injunction barring enforcement of §2(c) against any foreign national 
seeking entry to the United States. The Fourth Circuit upheld the 
injunction, concluding that §2(c)’s primary purpose was religious. In 
No. 16-1540, a District Court enjoined nationwide enforcement of all of 
§$2 and 6. The Ninth Circuit affirmed the injunction in part, conclud- 
ing that portions of the Order likely exceeded the President’s authority 
under the INA. The Government seeks certiorari and asks the Court 
to stay the injunctions entered below. 

Held: The Government’s petitions for certiorari are granted and its stay 
applications are granted in part. With respect to the preliminary in- 
junctions barring enforcement of the § 2(c) entry suspension, the courts 
below took account of the equities in fashioning interim relief, focusing 
specifically on the concrete burdens that would fall on respondents and 
similarly situated parties if §2(¢) were enforced. But those injunctions 
also bar enforcement of § 2(¢) against foreign nationals abroad who have 


*Together with No. 16-1540 (16A1191), Trump, President of the United 
States, et al. v. Hawaii et al., on Petition for Writ of Certiorari and Appli- 
cation for Stay to the United States Court of Appeals for the Ninth 
Circuit. 
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no connection to the United States at all. The equities relied on by the 
lower courts do not balance the same way in that context. Accordingly, 
the § 2(¢) injunctions are narrowed and remain in place only with respect 
to parties who have a credible claim of a bona fide relationship with a 
person or entity in the United States. The same equitable balance ap- 
plies in the context of the injunction barring enforcement of §6. Thus, 
§6 may not be enforced against an individual seeking admission as a 
refugee who can credibly claim a bona fide relationship with a person or 
entity in the United States. 


Certiorari granted; applications granted in part. 


PER CURIAM. 


These cases involve challenges to Executive Order 
No. 18780, Protecting the Nation From Foreign Terrorist 
Entry Into the United States. The order alters practices 
concerning the entry of foreign nationals into the United 
States by, among other things, suspending entry of nationals 
from six designated countries for 90 days. Respondents 
challenged the order in two separate lawsuits. They ob- 
tained preliminary injunctions barring enforcement of sev- 
eral of its provisions, including the 90-day suspension of 
entry. The injunctions were upheld in large measure by the 
Courts of Appeals. 

The Government filed separate petitions for certiorari, as 
well as applications to stay the preliminary injunctions en- 
tered by the lower courts. We grant the petitions for certio- 
rari and grant the stay applications in part. 


I 
A 


On January 27, 2017, President Donald J. Trump signed 
Executive Order No. 13769, Protecting the Nation From For- 
eign Terrorist Entry Into the United States. 82 Fed. Reg. 
8977 (EO-1). EO-1 addressed policies and procedures relat- 
ing to the entry of foreign nationals into this country. 
Among other directives, the order suspended entry of for- 
eign nationals from seven countries identified as presenting 


Cite as: 582 U.S. 571 (2017) 573 


Per Curiam 


heightened terrorism risks—Iran, Iraq, Libya, Somalia, 
Sudan, Syria, and Yemen—for 90 days. §3(¢). Executive 
officials were instructed to review the adequacy of current 
practices relating to visa adjudications during this 90-day 
period. §38(a). EO-1 also modified refugee policy, suspend- 
ing the United States Refugee Admissions Program 
(USRAP) for 120 days and reducing the number of refugees 
eligible to be admitted to the United States during fiscal year 
2017. §$§5(a), @). 

EO-1 was immediately challenged in court. Just a week 
after the order was issued, a Federal District Court entered 
a nationwide temporary restraining order enjoining enforce- 
ment of several of its key provisions. Washington v. 
Trump, 2017 WL 462040 (WD Wash., Feb. 3, 2017). Six days 
later, the Court of Appeals for the Ninth Circuit denied the 
Government’s emergency motion to stay the order pending 
appeal. Washington v. Trump, 847 F. 3d 1151 (2017). 
Rather than continue to litigate EO-1, the Government an- 
nounced that it would revoke the order and issue a new one. 

A second order followed on March 6, 2017. See Protecting 
the Nation From Foreign Terrorist Entry Into the United 
States, Exec. Order No. 18780, 82 Fed. Reg. 13209 (KO-2). 
EO-2 describes “conditions in six of the . . . countries” as to 
which EO-1 had suspended entry, stating that these condi- 
tions “demonstrate [that] nationals [of those countries] con- 
tinue to present heightened risks to the security of the 
United States,” §1(e), and that “some of those who have en- 
tered the United States through our immigration system 
have proved to be threats to our national security,” § 1(h). 

Having identified these concerns, HO-2 sets out a series 
of directives patterned on those found in EO-1. Several are 
relevant here. First, HO-2 directs the Secretary of Home- 
land Security to conduct a global review to determine 
whether foreign governments provide adequate information 
about nationals applying for United States visas. §2(a). 
EO-2 directs the Secretary to report his findings to the 
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President within 20 days of the order’s “effective date,” after 
which time those nations identified as deficient will be given 
50 days to alter their practices. §§2(b), )-€). 

Second, EO-2 directs that entry of nationals from six of 
the seven countries designated in EO-1—Iran, Libya, Soma- 
lia, Sudan, Syria, and Yemen—be “suspended for 90 days 
from the effective date” of the order. §2(¢). HQO-2 explains 
that this pause is necessary to ensure that dangerous individ- 
uals do not enter the United States while the Executive is 
working to establish “adequate standards . . . to prevent in- 
filtration by foreign terrorists”; in addition, suspending entry 
will “temporarily reduce investigative burdens on relevant 
agencies” during the Secretary’s 20-day review. Ibid. A 
separate section provides for case-by-case waivers of the 
entry bar. §3(c). 

Third, EO-2 suspends “decisions on applications for refu- 
gee status” and “travel of refugees into the United States 
under the USRAP” for 120 days following its effective date. 
§6(a). During that period, the Secretary of State is in- 
structed to review the adequacy of USRAP application and 
adjudication procedures and implement whatever additional 
procedures are necessary “to ensure that individuals seeking 
admission as refugees do not pose a threat” to national secu- 
rity. Ibid. 

Fourth, citing the President’s determination that “the 
entry of more than 50,000 refugees in fiscal year 2017 would 
be detrimental to the interests of the United States,” EO-2 
“suspend[s] any entries in excess of that number” for this 
fiscal year. § 6(b). 

Finally, § 14 of EO-2 establishes the order’s effective date: 
March 16, 2017. 

B 


Respondents in these cases filed separate lawsuits chal- 
lenging EO-2. As relevant, they argued that the order vio- 
lates the Establishment Clause of the First Amendment 
because it was motivated not by concerns pertaining to na- 
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tional security, but by animus toward Islam. They further 
argued that EO-2 does not comply with certain provisions 
in the Immigration and Nationality Act (INA), 66 Stat. 187, 
as amended. 

In No. 16-1436, a Federal District Court concluded that 
respondents were likely to succeed on their Establishment 
Clause claim with respect to §2(c) of EO-2—the provision 
temporarily suspending entry from six countries—and en- 
tered a nationwide preliminary injunction barring the Gov- 
ernment from enforcing §2(c) against any foreign national 
seeking entry to the United States. International Refugee 
Assistance Project v. Trump, 241 F. Supp. 3d 539 (Md. 2017) 
(RAP). The District Court in No. 16-1540—likewise rely- 
ing on the Establishment Clause—entered a broader prelimi- 
nary injunction: The court enjoined nationwide enforcement 
of all of §§2 and 6. Hawaii v. Trump, 245 F. Supp. 3d 1227 
(Haw. 2017) (entering preliminary injunction); 241 F. Supp. 
3d 1119 (Haw. 2017) (entering temporary restraining order). 
In addition to the §2(c) suspension of entry, this injunction 
covered the § 6(a) suspension of refugee admissions, the § 6(b) 
reduction in the refugee cap, and the provisions in §§2 and 
6 pertaining only to internal executive review. 

These orders, entered before EO-2 went into effect, pre- 
vented the Government from initiating enforcement of the 
challenged provisions. The Government filed appeals in 
both cases. 

The Court of Appeals for the Fourth Circuit ruled first. 
On May 25, over three dissenting votes, the en bane court 
issued a decision in JRAP that largely upheld the order en- 
joining enforcement of §2(c). 857 F. 3d 554. The majority 
determined that respondent John Doe #1, a lawful permanent 
resident whose Iranian wife is seeking entry to the United 
States, was likely to succeed on the merits of his Establish- 
ment Clause claim. The majority concluded that the pri- 
mary purpose of § 2(c) was religious, in violation of the First 
Amendment: A reasonable observer familiar with all the cir- 


576 TRUMP vw. INTERNATIONAL REFUGEE ASSISTANCE 
PROJECT 


Per Curiam 


cumstances—including the predominantly Muslim character 
of the designated countries and statements made by Presi- 
dent Trump during his Presidential campaign—would con- 
clude that §2(c) was motivated principally by a desire to ex- 
clude Muslims from the United States, not by considerations 
relating to national security. Having reached this conclu- 
sion, the court upheld the preliminary injunction prohibiting 
enforcement of §2(¢) against any foreign national seeking to 
enter this country. 

On June 1, the Government filed a petition for certiorari 
seeking review of the Fourth Circuit’s decision. It also filed 
applications seeking stays of both injunctions, including the 
Hawaii injunction still pending before the Ninth Circuit. In 
addition, the Government requested that this Court expedite 
the certiorari stage briefing. We accordingly directed 
respondents to file responses to the stay applications by 
June 12 and respondents in JRAP to file a brief in opposition 
to the Government’s petition for certiorari by the same 
day. 

Respondents’ June 12 filings injected a new issue into the 
cases. In IRAP, respondents argued that the suspension of 
entry in §2(@¢) would expire on June 14. Section 2(c), they 
reasoned, directs that entry “be suspended for 90 days from 
the effective date of” EO-2. The “effective date” of EO-2 
was March 16. §14. Although courts had enjoined por- 
tions of EO-2, they had not altered its effective date, nor so 
much as mentioned §14. Thus, even though it had never 
been enforced, the entry suspension would expire 90 days 
from March 16: June 14. At that time, the dispute over § 2(¢) 
would become moot. Brief in Opposition 13-14. 

On the same day respondents filed, the Ninth Circuit ruled 
in Hawaii. 859 F. 3d 741 (2017) (per curiam). A unani- 
mous panel held in favor of respondents the State of Hawaii 
and Dr. Ismail Elshikh, an American citizen and imam whose 
Syrian mother-in-law is seeking entry to this country. 
Rather than rely on the constitutional grounds supporting 
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the District Court’s decision, the court held that portions of 
EO-2 likely exceeded the President’s authority under the 
INA. On that basis it upheld the injunction as to the § 2@) 
entry suspension, the § 6(a) suspension of refugee admissions, 
and the §6(b) refugee cap. The Ninth Circuit, like the 
Fourth Circuit, concluded that the injunction should bar en- 
forcement of these provisions across the board, because they 
would violate the INA “in all applications.” Jd., at 788. 
The court did, however, narrow the injunction so that it 
would not bar the Government from undertaking the inter- 
nal executive reviews directed by EO-2. 

We granted the parties’ requests for supplemental briefing 
addressed to the decision of the Ninth Circuit. Before those 
briefs were filed, however, the ground shifted again. On 
June 14, evidently in response to the argument that §2() 
was about to expire, President Trump issued a memorandum 
to Executive Branch officials. The memorandum declared 
the effective date of each enjoined provision of EO-2 to be 
the date on which the injunctions in these cases “are lifted 
or stayed with respect to that provision.” Presidential 
Memorandum for the Secretary of State, the Attorney Gen- 
eral, the Secretary of Homeland Security, and the Director 
of National Intelligence (June 14, 2017). The memorandum 
further provided that, to the extent necessary, it “should be 
construed to amend the Executive Order.” Ibid. The Gov- 
ernment takes the view that, if any mootness problem ex- 
isted previously, the President’s memorandum has cured it. 

The parties have since completed briefing, with the Gov- 
ernment requesting that we construe its supplemental brief 
in Hawaii as a petition for certiorari. There is no objection 
from respondents, and we do so. Both petitions for certio- 
rari and both stay applications are accordingly ripe for 
consideration. 

II 


The Government seeks review on several issues. In 
IRAP, the Government argues that respondent Doe lacks 
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standing to challenge §2(¢).* The Government also con- 
tends that Doe’s Establishment Clause claim fails on the 
merits. In its view, the Fourth Circuit should not have 
asked whether § 2(¢) has a primarily religious purpose. The 
court instead should have upheld EO-2 because it rests on 
the “facially legitimate and bona fide” justification of protect- 
ing national security. Kleindienst v. Mandel, 408 U.S. 753, 
770 (1972). In addition, the Fourth Circuit erred by focusing 
on the President’s campaign-trail comments to conclude that 
§2(¢)—teligiously neutral on its face—nonetheless has a 
principally religious purpose. At the very least, the Gov- 
ernment argues, the injunction is too broad. 

In Hawaii, the Government likewise argues that respond- 
ents Hawaii and Dr. Elshikh lack standing and that (at a 
minimum) the injunction should be narrowed. The Govern- 
ment’s principal merits contention pertains to a statutory 
provision authorizing the President to “suspend the entry of 
all aliens or any class of aliens” to. this country “[w]henever 
[he] finds that the entry of any aliens or of any class of aliens 
. . . would be detrimental to the interests of the United 
States.” 8 U.S.C. §1182(). The Ninth Circuit held that 
“[tlhere is no sufficient finding in [EO-2] that the entry of 
the excluded classes would be detrimental to the interests 
of the United States.” Hawaii, 859 F. 3d, at 770. This, 
the Government argues, constitutes impermissible judicial 
second-guessing of the President’s judgment on a matter of 
national security. 

In addition to seeking certiorari, the Government asks the 
Court to stay the injunctions entered below, thereby permit- 
ting the enjoined provisions to take effect. According to the 
Government, it is likely to suffer irreparable harm unless a 


*On June 24, 2017, this Court received a letter from counsel for Doe 
advising that Doe’s wife received an immigrant visa on or about June 22, 
2017. The parties may address the significance of that development at 
the merits stage. It does not affect our analysis of the stay issues in 
these cases. 
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stay issues. Focusing mostly on §2(c), and pointing to the 
descriptions of conditions in the six designated nations, the 
Government argues that a 90-day pause on entry is neces- 
sary to prevent potentially dangerous individuals from enter- 
ing the United States while the Executive reviews the ade- 
quacy of information provided by foreign governments in 
connection with visa adjudications. Additionally, the Gov- 
ernment asserts, the temporary bar is needed to reduce 
the Executive’s investigative burdens while this review 


proceeds. 
A 


To begin, we grant both of the Government’s petitions for 
certiorari and consolidate the cases for argument. The 
Clerk is directed to set a briefing schedule that will permit 
the cases to be heard during the first session of October 
Term 2017. (The Government has not requested that we 
expedite consideration of the merits to a greater extent.) In 
addition to the issues identified in the petitions, the parties 
are directed to address the following question: “Whether the 
challenges to §2(c) became moot on June 14, 2017.” 


B 


We now turn to the preliminary injunctions barring en- 
forcement of the §2(¢) entry suspension. We grant the Gov- 
ernment’s applications to stay the injunctions, to the extent 
the injunctions prevent enforcement of §2(c) with respect to 
foreign nationals who lack any bona fide relationship with a 
person or entity in the United States. We leave the injunc- 
tions entered by the lower courts in place with respect to 
respondents and those similarly situated, as specified in this 
opinion. See infra, at 582. 

Crafting a preliminary injunction is an exercise of discre- 
tion and judgment, often dependent as much on the equities 
of a given case as the substance of the legal issues it pre- 
sents. See Winter v. Natural Resources Defense Council, 
Inc., 555 U.S. 7, 20, 24 (2008); 11A C. Wright, A. Miller, & 
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M. Kane, Federal Practice and Procedure §2948 (3d ed. 
2013). The purpose of such interim equitable relief is not to 
conclusively determine the rights of the parties, University 
of Tex. v. Camenisch, 451 U.S. 390, 395 (1981), but to balance 
the equities as the litigation moves forward. In awarding a 
preliminary injunction a court must also “conside[r] . . . the 
overall public interest.” Winter, swpra, at 26. In the 
course of doing so, a court “need not grant the total relief 
sought by the applicant but may mold its decree to meet the 
exigencies of the particular case.” Wright, swpra, § 2947, 
at 115. 

Here, of course, we are not asked to grant a preliminary 
injunction, but to stay one. In assessing the lower courts’ 
exercise of equitable discretion, we bring to bear an equita- 
ble judgment of our own. Nken v. Holder, 556 U.S. 418, 483 
(2009). Before issuing a stay, “lilt is ultimately necessary 
... to balance the equities—to explore the relative harms to 
applicant and respondent, as well as the interests of the pub- 
lic at large.” Barnes v. E-Systems, Inc. Growp Hospital 
Medical & Surgical Ins. Plan, 501 U.S. 1301, 1805 (1991) 
(Scalia, J., in chambers) (internal quotation marks omitted). 
This Court may, in its discretion, tailor a stay so that it oper- 
ates with respect to only “some portion of the proceeding.” 
Nken, supra, at 428. 

The courts below took account of the equities in fashioning 
interim relief, focusing specifically on the concrete burdens 
that would fall on Doe, Dr. Elshikh, and Hawaii if §2(c) were 
enforced. They reasoned that § 2(c) would “directly affec[t]” 
Doe and Dr. Elshikh by delaying entry of their family mem- 
bers to the United States. IRAP, 857 F. 3d, at 585, n. 11; 
see Hawai, 859 F. 3d, at 762-763, 768. The Ninth Circuit 
concluded that §2(c) would harm the State by preventing 
students from the designated nations who had been admitted 
to the University of Hawaii from entering this country. 
These hardships, the courts reasoned, were sufficiently 
weighty and immediate to outweigh the Government’s inter- 
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est in enforcing §2(c). Having adopted this view of the equi- 
ties, the courts approved injunctions that covered not just 
respondents, but parties similarly situated to them—that is, 
people or entities in the United States who have relation- 
ships with foreign nationals abroad, and whose rights might 
be affected if those foreign nationals were excluded. See 
Mandel, 408 U.S., at 763-765 (permitting American plaintiffs 
to challenge the exclusion of a foreign national on the ground 
that the exclusion violated their own First Amendment 
rights). 

But the injunctions reach much further than that: They 
also bar enforcement of §2(c) against foreign nationals 
abroad who have no connection to the United States at all. 
The equities relied on by the lower courts do not balance the 
same way in that context. Denying entry to such a foreign 
national does not burden any American party by reason of 
that party’s relationship with the foreign national. And the 
courts below did not conclude that.exclusion in such circum- 
stances would impose any legally relevant hardship on the 
foreign national himself. See id., at 762 (“[AJn unadmitted 
and nonresident alien . . . ha{s] no constitutional right of 
entry to this country”). So whatever burdens may result 
from enforcement of §2(c) against a foreign national who 
lacks any connection to this country, they are, at a minimum, 
a good deal less concrete than the hardships identified by the 
courts below. 

At the same time, the Government’s interest in enforcing 
§2(), and the Executive’s authority to do so, are undoubtedly 
at their peak when there is no tie between the foreign na- 
tional and the United States. Indeed, EO-2 itself distin- 
guishes between foreign nationals who have some connec- 
tion to this country and foreign nationals who do not, by 
establishing a case-by-case waiver system primarily for the 
benefit of individuals in the former category. See, e.g., 
§§38@)G)-(Wi). The interest in preserving national security 
is “an urgent objective of the highest order.” Holder v. Hu- 
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manitarian Law Project, 561 U.S. 1, 28 (2010). To prevent 
the Government from pursuing that objective by enforcing 
§2() against foreign nationals unconnected to the United 
States would appreciably injure its interests, without allevi- 
ating obvious hardship to anyone else. 

We accordingly grant the Government’s stay applications 
in part and narrow the scope of the injunctions as to §2(c). 
The injunctions remain in place only with respect to parties 
similarly situated to Doe, Dr. Elshikh, and Hawaii. In prac- 
tical terms, this means that §2(c) may not be enforced 
against foreign nationals who have a credible claim of a bona 
fide relationship with a person or entity in the United States. 
All other foreign nationals are subject to the provisions of 
EO-2. 

The facts of these cases illustrate the sort of relationship 
that qualifies. For individuals, a close familial relationship 
is required. A foreign national who wishes to enter the 
United States to live with or visita family. member, like 
Doe’s wife or Dr. Elshikh’s mother-in-law, clearly has such a 
relationship. As for entities, the relationship must be for- 
mal, documented, and formed in the ordinary course, rather 
than for the purpose of evading EO-2. The students from 
the designated countries who have been admitted to the Uni- 
versity of Hawaii have such a relationship with an American 
entity. So too would a worker who accepted an offer of em- 
ployment from an American company or a lecturer invited to 
address an American audience. Not so someone who enters 
into a relationship simply to avoid § 2(c): For example, a non- 
profit group devoted to immigration issues may not contact 
foreign nationals from the designated countries, add them to 
client lists, and then secure their entry by claiming injury 
from their exclusion. 

In light of the June 12 decision of the Ninth Circuit vacat- 
ing the injunction as to §2(a), the executive review directed 
by that subsection may proceed promptly, if it is not already 
underway. EO-2 instructs the Secretary of Homeland Se- 
curity to complete this review within 20 days, after which 
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time foreign governments will be given 50 days further to 
bring their practices into line with the Secretary’s directives. 
§§ 2(a)-(b), ). Given the Government’s representations in 
this litigation concerning the resources required to complete 
the 20-day review, we fully expect that the relief we grant 
today will permit the Executive to conclude its internal work 
and provide adequate notice to foreign governments within 
the 90-day life of § 2(¢). 
C 


The Hawaii injunction extends beyond §2(c) to bar en- 
forcement of the § 6(a) suspension of refugee admissions and 
the §6(b) refugee cap. In our view, the equitable balance 
struck above applies in this context as well. An American 
individual or entity that has a bona fide relationship with a 
particular person seeking to enter the country as a refugee 
can legitimately claim concrete hardship if that person is ex- 
cluded. As to these individuals and entities, we do not dis- 
turb the injunction. But when it comes to refugees who lack 
any such connection to the United States, for the reasons we 
have set out, the balance tips in favor of the Government’s 
compelling need to provide for the Nation’s security. See 
supra, at 579-582; Haig v. Agee, 453 U.S. 280, 307 (1981). 

The Government’s application to stay the injunction with 
respect to §§6(a) and (b) is accordingly granted in part. 
Section 6(a) may not be enforced against an individual seek- 
ing admission as a refugee who can credibly claim a bona fide 
relationship with a person or entity in the United States. 
Nor may §6(b); that is, such a person may not be excluded 
pursuant to §6(b), even if the 50,000-person cap has been 
reached or exceeded. As applied to all other individuals, 
the provisions may take effect. 


ok ok ok 


Accordingly, the petitions for certiorari are granted, and 
the stay applications are granted in part. 
It is so ordered. 
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JUSTICE THOMAS, with whom JUSTICE ALITO and JUSTICE 
GORSUCH join, concurring in part and dissenting in part. 


I agree with the Court that the preliminary injunctions 
entered in these cases should be stayed, although I would 
stay them in full. The decision whether to stay the injunc- 
tions is committed to our discretion, ante, at 579-580, but our 
discretion must be “guided by sound legal principles,” Nken 
v. Holder, 556 U.S. 418, 484 (2009) (internal quotation marks 
omitted). The two “most critical” factors we must consider 
in deciding whether to grant a stay are “(1) whether the 
stay applicant has made a strong showing that [it] is likely 
to succeed on the merits” and “(2) whether the applicant will 
be irreparably injured absent a stay.” Ibid. (internal quota- 
tion marks omitted). Where a party seeks a stay pending 
certiorari, as here, the applicant satisfies the first factor only 
if it can show both “a reasonable probability that certiorari 
will be granted” and “a significant possibility that the judg- 
ment below will be reversed.” | Barnes v. E'-Systems, Inc. 
Group Hospital Medical & Surgical Ins. Plan, 501 U.S. 
1301, 1302 (1991) (Scalia, J., in chambers). When we deter- 
mine that those critical factors are satisfied, we must “bal- 
ance the equities” by “explor[ing] the relative harms to appli- 
cant and respondent, as well as the interests of the public at 
large.” Id., at 1305 (internal quotation marks omitted); cf. 
Nken, supra, at 485 (noting that the factors of “assessing the 
harm to the opposing party and weighing the public interest” 
“merge when the Government is the opposing party”). 

The Government has satisfied the standard for issuing a 
stay pending certiorari. We have, of course, decided to 
grant certiorari. See ante, at 579. And I agree with the 
Court’s implicit conclusion that the Government has made a 
strong showing that it is likely to succeed on the merits— 
that is, that the judgments below will be reversed. The 
Government has also established that failure to stay the 
injunctions will cause irreparable harm by interfering with 
its “compelling need to provide for the Nation’s security.” 
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Ante, at 583. Finally, weighing the Government’s interest 
in preserving national security against the hardships caused 
to respondents by temporary denials of entry into the coun- 
try, the balance of the equities favors the Government. I 
would thus grant the Government’s applications for a stay in 
their entirety. 

Reasonable minds may disagree on where the balance of 
equities lies as between the Government and respondents in 
these cases. It would have been reasonable, perhaps, for 
the Court to have left the injunctions in place only as to 
respondents themselves. But the Court takes the additional 
step of keeping the injunctions in place with regard to an 
unidentified, unnamed group of foreign nationals abroad. 
No class has been certified, and neither party asks for the 
scope of relief that the Court today provides. “[I]njunctive 
relief should be no more burdensome to the defendant than 
necessary to provide complete relief to the plaintiffs” in the 
case, Califano v. Yamasaki, 442 U.S. 682, 702 (1979) (empha- 
sis added), because a court’s role is “to provide relief” only 
“to claimants ... who have suffered, or will imminently suf- 
fer, actual harm,” Lewis v. Casey, 518 U.S. 348, 349 (1996). 
In contrast, it is the role of the “political branches” to “shape 
the institutions of government in such fashion as to comply 
with the laws and the Constitution.” Ibid. 

Moreover, I fear that the Court’s remedy will prove un- 
workable. Today’s compromise will burden executive offi- 
cials with the task of deciding—on peril of contempt— 
whether individuals from the six affected nations who wish 
to enter the United States have a sufficient connection to a 
person or entity in this country. See ante, at 581-582. The 
compromise also will invite a flood of litigation until these 
cases are finally resolved on the merits, as parties and courts 
struggle to determine what exactly constitutes a “bona fide 
relationship,” who precisely has a “credible claim” to that 
relationship, and whether the claimed relationship was 
formed “simply to avoid § 2(¢)” of Executive Order No. 13780, 
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ante, at 582. And litigation of the factual and legal issues 
that are likely to arise will presumably be directed to the 
two District Courts whose initial orders in these cases this 
Court has now—unanimously—found sufficiently question- 
able to be stayed as to the vast majority of the people poten- 
tially affected. 


REPORTER’S NOTE 


Orders commencing with June 26, 2017, begin with page 924. The pre- 
ceding orders in 582 U.S., from June 12 through June 19, 2017, were re- 
ported in Part 1, at 901-924. These page numbers are the same as they 
will be in the bound volume, thus making the permanent citations avail- 
able upon publication of the preliminary prints of the United States 
Reports. 
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Certiorart Granted—Reversed and Remanded. No. 16-992, ante, 
p. 5638. 


Certiorari Granted—Vacated and Remanded 


No. 16-7806. Hicks v. UNITED STATES. C. A. 5th Cir. Mo- 
tion of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted, judgment vacated, and case remanded for fur- 
ther consideration in light of the position asserted by the Acting 
Solicitor General in his brief for the United States filed on May 1, 
2017. Reported below: 669 Fed. Appx. 213. 


JUSTICE GORSUCH, concurring. 


Everyone agrees that Mr. Hicks was wrongly sentenced to a 20- 
year mandatory minimum sentence under a now-defunct statute. 
True, Mr. Hicks didn’t argue the point in the court of appeals. 
But before us the government admits his sentence is plainly 
wrong as a matter of law, and it’s simple enough to see the gov- 
ernment is right. Of course, to undo and revise a sentence under 
the plain error standard, a court must not only (1) discern an 
error, that error must (2) be plain, (8) affect the defendant’s sub- 
stantial rights, and (4) implicate the fairness, integrity, or public 
reputation of judicial proceedings. United States v. Olano, 507 
U.S. 725, 732 (1993). And while the government concedes the 
first two legal elements of the plain error test, it asks us to 
remand the case to the court of appeals for it to resolve the latter 
two questions in the first instance. 

I cannot think of a good reason to say no. When this Court 
identifies a legal error, it routinely remands the case so the court 
of appeals may resolve whether the error was harmless in light 
of other proof in the case—and so decide if the judgment must be 
revised under Federal Rule of Criminal Procedure 52(a). After 
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identifying an unpreserved but plain legal error, this Court like- 
wise routinely remands the case so the court of appeals may 
resolve whether the error affected the defendant’s substantial 
rights and implicated the fairness, integrity, or public reputation 
of judicial proceedings—and so (again) determine if the judgment 
must be revised, this time under Rule 52(b). We remand in cases 
like these not only when we are certain that curing the error will 
yield a different outcome, but also in cases where we think there’s 
a reasonable probability that will happen. See, e.g., Skilling v. 
United States, 561 U.S. 358, 414 (2010) (harmless error); Tapia v. 
United States, 564 U.S. 319, 385 (2011) (plain error); United 
States v. Marcus, 560 U.S. 258, 266-267 (2010) (plain error). 

To know this much is to know what should be done in our 
current case. A plain legal error infects this judgment—a man 
was wrongly sentenced to 20 years in prison under a defunct 
statute. No doubt, too, there’s a reasonable probability that 
cleansing this error will yield a different outcome. Of course, 
Mr. Hicks’s conviction won’t be undone, but the sentencing com- 
ponent of the district court’s judgment is likely to change, 
and change substantially. For experience surely, teaches that 
a defendant entitled to a sentence consistent with 18 U.S.C. 
§ 3553(a)’s parsimony provision, rather than pursuant to the rigors 
of a statutory mandatory minimum, will often receive a much 
lower sentence. So there can be little doubt Mr. Hicks’s substan- 
tial rights are, indeed, implicated. Cf. Molina-Martinez v. 
United States, 578 U.S. 189, 204 (2016). When it comes to the 
fourth prong of plain error review, it’s clear Mr. Hicks also enjoys 
a reasonable probability of success. For who wouldn’t hold a 
rightly diminished view of our courts if we allowed individuals to 
linger longer in prison than the law requires only because we 
were unwilling to correct our own obvious mistakes? Cf. United 
States v. Sabillon-Umana, 772 F. 3d 1328, 1833 (CA10 2014). 

Now this Court has no obligation to rove about looking for 
errors to correct in every case in this large country, and I agree 
with much in Justice Scalia’s dissent in Nunez v. United States, 
554 U.S. 911, 911-918 (2008), suggesting caution. For example, 
it rightly counsels against vacating a judgment when we harbor 
doubts about a confession of error or when the confession bears 
the marks of gamesmanship. Nor should we take the govern- 
ment’s word for it and vacate a judgment when we cannot with 
ease determine the existence of an error of federal law. Or when 
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independent and untainted legal grounds appear to exist that 
would support the judgment anyway. Or when lightly accepting 
a confession of error could lead to a circuit conflict or interfere 
with the administration of state law. No doubt other reasons too 
will often counsel against intervening. But, respectfully, I am 
unaware of any such reason here. Besides, if the only remaining 
objection to vacating the judgment here is that, despite our prece- 
dent routinely permitting the practice, we should be wary of re- 
manding a case without first deciding for ourselves the latter 
elements of the plain error test, that task is so easily done in this 
case that I cannot think why it should not be done. Indeed, the 
lone peril in the present case seems to me the possibility that we 
might permit the government to deny someone his liberty longer 
than the law permits only because we refuse to correct an obvious 
judicial error. 


CHIEF JUSTICE ROBERTS, with whom JUSTICE THOMAS joins, 
dissenting. 


Petitioner Marcus Deshaw Hicks pleaded guilty to conspiracy 
to possess with intent to distribute crack cocaine in violation of 
federal law. Between the time Hicks was sentenced for that 
crime and his direct appeal, this Court decided Dorsey v. United 
States, 567 U.S. 260 (2012), holding that the Fair Sentencing Act 
applies to defendants like Hicks whose crimes predated the effec- 
tive date of the Act but who were sentenced after that date. On 
direct appeal Hicks failed to argue that Dorsey entitled him to a 
reduced sentence. Presented with no such claim, the Fifth Cir- 
cuit affirmed. Hicks now seeks certiorari. 

The Government’s response is not to concede that the Fifth 
Circuit’s judgment was wrong. Rather it is to request that this 
Court vacate that judgment and send the case back to the Fifth 
Circuit so that the Court of Appeals may conduct plain error 
review. My colleague concurring in this Court’s order “cannot 
think of a good reason to say no.” Ante, at 924 (opinion of GoR- 
sucH, J.). After all, Hicks was “wrongly sentenced to a 20-year 
mandatory minimum sentence under a now-defunct statute.” 
Ibid. But, as the Government itself acknowledges, that gets us 
past only the first two prongs of this Court’s four-prong test for 
plain error: There was an error and the error was plain in light 
of Dorsey. See Puckett v. United States, 556 U.S. 129, 184-135 
(2009). The Government does not contend that Hicks also satis- 


ORDERS 927 


582 U.S. June 26, 2017 


fies prongs three and four of the test for plain error and that 
the judgment below rejecting Hicks’s claim was therefore wrong. 
Brief in Opposition 12-13. No matter, says my colleague, because 
the outcome on remand is a no-brainer. But without a determi- 
nation from this Court that the judgment below was wrong or at 
least a concession from the Government to that effect, we should 
not, in my view, vacate the Fifth Circuit’s judgment. See Nunez 
v. United States, 554 U.S. 911 (2008) (Scalia, J., dissenting). 


No. 16-7835. JOHNSON v. ALABAMA. Ct. Crim. App. Ala. 
Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted, judgment vacated, and case re- 
manded for further consideration in light of the position asserted 
by respondent in its brief filed on May 10, 2017. 


THE CHIEF JUSTICE, with whom JUSTICE THOMAS, JUSTICE 
ALITO, and JUSTICE GORSUCH join, dissenting. 

The Court vacates the judgment below in light of the position 
asserted by respondent in its brief. That position is that the 
Court should vacate a state court judgment for further consider- 
ation in light of Ex parte Beckworth, 190 So. 3d 571 (Ala. 2018). 
Beckworth is a state court decision that turns entirely on state 
procedural law. It was expressly called to the attention of the 
state courts, which declined to upset the decision below in light of 
it. Reply to Brief in Opposition 2, n.1. The question presented 
concerns state collateral review—purely a creature of state law 
that need not be provided at all. Whatever one’s view on the 
propriety of our practice of vacating judgments based on positions 
of the parties, see Hicks v. United States, supra, p. 924, the 
Court’s decision to vacate this state court judgment is truly ex- 
traordinary. I respectfully dissent. 


Certiorari Dismissed 

No. 16-8825. HOPKINS v. ILLINOIS WORKERS’ COMPENSATION 
COMMISSION ET AL. C. A. 7th Cir. Motion of petitioner for leave 
to proceed in forma pauperis denied, and certiorari dismissed. 
See this Court’s Rule 39.8. 

No. 16-8834. WILSON v. CALIFORNIA. Sup. Ct. Cal. Motion 
of petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court’s Rule 39.8. 

No. 16-9085. AZEEZ v. WEST VIRGINIA ET AL. Sup. Ct. App. 
W. Va. Motion of petitioner for leave to proceed in forma pau- 
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peris denied, and certiorari dismissed. See this Court’s Rule 
39.8. 


No. 16-9305. ELLIS v. UNITED STATES. C. A. 11th Cir. Mo- 
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court’s Rule 39.8. 


Miscellaneous Orders 


No. D-2959. IN RE DISBARMENT OF SAFAVIAN. Disbarment 
entered. [For earlier order herein, see 581 U.S. 914.] 


No. 16M141. ANGHEL v. ELIA, COMMISSIONER, NEW YORK 
STATE DEPARTMENT OF EDUCATION, ET AL.; 

No. 16M142. SwArT v. CLARKE, DIRECTOR, VIRGINIA DEPART- 
MENT OF CORRECTIONS, ET AL.; and 

No. 16M143. COBBERT v. STEVENSON, WARDEN. Motions to 
direct the Clerk to file petitions for writs of certiorari out of 
time denied. 


No. 16M144. STANCU v. STARWOOD HOTELS & RESORTS 
WORLDWIDE, INC., ET AL. Motion for leave to file petition for 
writ of certiorari under seal with redacted copies for the public 
record denied. 


No. 147, Orig. NEW MEXICO v. COLORADO. Motion for leave 
to file bill of complaint denied. JUSTICE THOMAS and JUSTICE 
ALITO would grant the motion for the reasons stated in Nebraska 
v. Colorado, 577 U.S. 1211 (2016) (THoMAS, J., dissenting). [For 
earlier order herein, see 580 U.S. 995.] 


No. 16-1071. SOKOLOW ET AL. v. PALESTINE LIBERATION OR- 
GANIZATION ET AL. C. A. 2d Cir; 

No. 16-1102. SAMSUNG ELECTRONICS Co., LTD., ET AL. v. 
APPLE INc. C. A. Fed. Cir.; 

No. 16-1180. BREWER, FORMER GOVERNOR OF ARIZONA, 
ET AL. v. ARIZONA DREAM ACT COALITION ET AL. C. A. 9th 
Cir.; and 

No. 16-1220. ANIMAL SCIENCE PRODUCTS, INC., ET AL. v. 
HEBEI WELCOME PHARMACEUTICAL Co. LTD. ET AL. C. A. 2d 
Cir. The Acting Solicitor General is invited to file briefs in these 
cases expressing the views of the United States. 


No. 16-1422. IN RE ARPAIO. Motion of petitioner to expedite 
consideration of petition for writ of mandamus denied. 
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No. 16-8508. IN RE Kou. Motion of petitioner for reconsider- 


ation of order denying leave to proceed in forma pauperis [581 
U.S. 958] denied. 


No. 16-9003. CARLOS DIAZ v. SESSIONS, ATTORNEY GENERAL. 
C. A. 9th Cir. Motion of petitioner for leave to proceed in forma 
pauperis denied. Petitioner is allowed until July 17, 2017, within 
which to pay the docketing fee required by Rule 38(a) and to 
submit a petition in compliance with Rule 33.1 of the Rules of 
this Court. 


No. 16-9399. IN RE HARTMAN. Petition for writ of habeas 
corpus denied. 


Certiorari Granted. (See also Nos. 16-1436 and 16-1540, ante, 
p. 571.) 


No. 16-1276. DIGITAL REALTY TRuST, INC. v. SOMERS. C. A. 
9th Cir. Certiorari granted. Reported below: 850 F. 3d 1045. 


No. 16-111. MASTERPIECE CAKESHOP, LTD., ET AL. v. COLO- 
RADO CIVIL RIGHTS COMMISSION ET AL. Ct. App. Colo. Motion 
of Foundation for Moral Law for leave to file brief as amicus 
curiae granted. Certiorari granted. Reported below: 370 P. 3d 
272. 


Certiorari Denied 


No. 15-888. GARCIA DE LA PAZ ET AL. v. COY ET AL. C. A. 
5th Cir. Certiorari denied. Reported below: 786 F. 3d 367. 


No. 15-1305. BEAVEX, INC. v. COSTELLO ET AL. C. A. 7th 
Cir. Certiorari denied. Reported below: 810 F. 3d 1045. 


No. 15-1845. ALI v. WARFAA; and 
No. 15-1464. WARFAA v. ALI. C. A. 4th Cir. Certiorari de- 
nied. Reported below: 811 F. 3d 653. 


No. 16-481. TV AzTEca, S. A. B. DE C. V., ET AL. v. TREVINO 
Ruiz, INDIVIDUALLY AND ON BEHALF OF HER MINOR CHILD, 
A. G. J. T., ET AL. Sup. Ct. Tex. Certiorari denied. Reported 
below: 490 S. W. 3d 29. 


No. 16-789. HINRICHS v. GENERAL MOTORS OF CANADA, LTD. 
Sup. Ct. Ala. Certiorari denied. Reported below: 222 So. 3d 
1114. 
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No. 16-879. ALVAREZ v. SKINNER, FIELD OFFICE DIRECTOR, 
IMMIGRATION AND CUSTOMS ENFORCEMENT, ET AL. C. A. 11th 
Cir. Certiorari denied. Reported below: 818 F. 3d 1194. 


No. 16-971. VILLARREAL v. R. J. REYNOLDS TOBACCO Co. 
ET AL. C. A. 11th Cir. Certiorari denied. Reported below: 839 
F. 3d 958. 


No. 16-975. MIDWEST FENCE Corp. v. DEPARTMENT OF 
TRANSPORTATION ET AL. C. A. 7th Cir. Certiorari denied. Re- 
ported below: 840 F. 3d 932. 


No. 16-988. SILVER v. CHEEKTOWAGA CENTRAL SCHOOL DIS- 
TRICT ET AL. C. A. 2d Cir. Certiorari denied. Reported below: 
670 Fed. Appx. 21. 


No. 16-999. NEGRON v. UNITED STATES. C. A. Ist Cir. Cer- 
tiorari denied. Reported below: 837 F. 3d 91. 


No. 16-1010. BOMBARDIER AEROSPACE CoRP. v. UNITED 
STATES. C. A. 5th Cir. Certiorari denied. Reported below: 831 
F. 3d 268. 


No. 16-1013. FLORIDA DEPARTMENT OF REVENUE v. LAZARO 
GONZALEZ. C. A. 11th Cir. Certiorari denied. Reported below: 
832 F. 3d 1251. 


No. 16-1056. BLACK v. DIXIE CONSUMER PRODUCTS LLC 
ET AL. C. A. 6th Cir. Certiorari denied. Reported below: 835 
F. 3d 579. 


No. 16-1075. CouTTs v. WATSON. C. A. 3d Cir. Certiorari 
denied. Reported below: 834 F. 3d 417. 


No. 16-1095. GRANADOS v. SESSIONS, ATTORNEY GENERAL. 
C. A. 3d Cir. Certiorari denied. Reported below: 677 Fed. 
Appx. 813. 


No. 16-1130. SANTANDER HOLDINGS USA, INC., AND SUBSIDI- 
ARIES, FKA SOVEREIGN BANCORP, INC. v. UNITED STATES. C. A. 
Ist Cir. Certiorari denied. Reported below: 844 F. 3d 15. 


No. 16-1141. PAYNE v. WEST VIRGINIA. Sup. Ct. App. W. Va. 
Certiorari denied. Reported below: 239 W. Va. 247, 800 S. E. 
2d 833. 
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No. 16-1172. HOFFMAN v. NORDIC NATURALS, INC. C. A. 3d 
Cir. Certiorari denied. Reported below: 837 F. 3d 272. 


No. 16-1198. PATRIOTIC VETERANS, INC. v. HILL, ATTORNEY 
GENERAL OF INDIANA. C. A. 7th Cir. Certiorari denied. Re- 
ported below: 845 F. 3d 308. 


No. 16-1208. BOURNE VALLEY COURT TRUST v. WELLS FARGO 
BANK, N. A. C. A. 9th Cir. Certiorari denied. Reported below: 
832 F. 3d 1154. 


No. 16-1225. HEAVEN v. COLORADO. Ct. App. Colo. Certio- 
rari denied. 


No. 16-1237. WYATT v. GILMARTIN ET AL. Sup. Ct. N. H. 
Certiorari denied. 


No. 16-1245. MUNOoz v. GOLDEN EAGLE INSURANCE CORP. 
Ct. App. Cal., 4th App. Dist., Div. 3. Certiorari denied. 


No. 16-1248. BHARDWAJ v. PATHAK ET AL. C. A. 9th Cir. 
Certiorari denied. Reported below: 668 Fed. Appx. 763. 


No. 16-1254. JONES v. GROSS ET AL. GC. A. 4th Cir. Certio- 
rari denied. Reported below: 675 Fed. Appx. 266. 


No. 16-1261. SWITZER, INDIVIDUALLY AND AS INDEPENDENT 
EXECUTRIX OF THE ESTATE OF SWITZER v. VAUGHAN. Ct. App. 
Tex., 5th Dist. Certiorari denied. 


No. 16-1262. SCHAFFER ET AL. v. BERINGER ET AL. C. A. 
8th Cir. Certiorari denied. Reported below: 842 F. 3d 585. 


No. 16-1289. DCV Imports, LLC v. BUREAU OF ALCOHOL, 
TOBACCO, FIREARMS AND EXPLOSIVES. C. A. 7th Cir. Certio- 
rari denied. Reported below: 838 F. 3d 914. 


No. 16-1291. SILVER v. QuORA, INC. C. A. 10th Cir. Certio- 
rari denied. Reported below: 666 Fed. Appx. 727. 


No. 16-1292. TRITZ v. BRENNAN, POSTMASTER GENERAL. 
C. A. 9th Cir. Certiorari denied. Reported below: 669 Fed. 
Appx. 446. 


No. 16-1295. GRUMAZESCU v. SESSIONS, ATTORNEY GENERAL. 
C. A. 9th Cir. Certiorari denied. Reported below: 668 Fed. 
Appx. 318. 
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No. 16-1297. CHINNIAH ET UX. v. UNITED STATES DISTRICT 
COURT FOR THE MIDDLE DISTRICT OF PENNSYLVANIA (Reported 
below: 670 Fed. Appx. 59); and CHINNIAH ET UX. v. EAST PENN- 
SBORO TOWNSHIP, PENNSYLVANIA, ET AL. C. A. 8d Cir. Certio- 
rari denied. 


No. 16-1813. SEASIDE FARM, INC. v. UNITED STATES. C. A. 
4th Cir. Certiorari denied. Reported below: 842 F. 3d 853. 


No. 16-1819. PADMANABHAN v. KASSLER ET AL. C. A. Ist 
Cir. Certiorari denied. 


No. 16-1328. BECK ET AL. v. SHULKIN, SECRETARY OF VETER- 
ANS AFFAIRS, ETAL. C.A.4th Cir. Certioraridenied. Reported 
below: 848 F. 3d 262. 


No. 16-1331. HAMPTON v. MCCABE, ACTING DIRECTOR, F'ED- 
ERAL BUREAU OF INVESTIGATION, ET AL. C. A. D. C. Cir. Cer- 
tiorari denied. 


No. 16-1338. FORD v. ARTIGA ET AL. C. A. 9th Cir. Certio- 
rari denied. Reported below: 657 Fed. Appx. 710. 


No. 16-1345. CoaTy v. BERRYHILL, ACTING COMMISSIONER OF 
SOcIAL SEcuRITy. C. A. 9th Cir. Certiorari denied. Reported 
below: 673 Fed. Appx. 787. 


No. 16-1346. STRAW v. INDIANA SUPREME COURT. Sup. Ct. 
Ind. Certiorari denied. Reported below: 68 N. E. 3d 1070. 


No. 16-1347. CALHOUN v. DEPARTMENT OF THE ARMY. C. A. 
Fed. Cir. Certiorari denied. Reported below: 845 F. 3d 1176. 


No. 16-1353. KORMAN ET AL. v. UNITED STATES. Sup. Ct. 
Mont. Certiorari denied. Reported below: 386 Mont. 397, 386 
P. 3d 618. 


No. 16-1368. APPIsTRY, LLC v. AMAZON.COM, INC., ET AL. 
C. A. Fed. Cir. Certiorari denied. Reported below: 676 Fed. 
Appx. 1008. 


No. 16-1375. BARRETT v. GREENUP ET AL. C. A. 9th Cir. 
Certiorari denied. Reported below: 679 Fed. Appx. 525. 


No. 16-1379. LONG ET AL. v. COUNTY OF ARMSTRONG, PENN- 
SYLVANIA, ET AL. C. A. 3d Cir. Certiorari denied. Reported 
below: 679 Fed. Appx. 221. 
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No. 16-1388. EUGSTER v. WASHINGTON STATE BAR ASSN. 
ET AL. C. A. 9th Cir. Certiorari denied. Reported below: 684 
Fed. Appx. 618. 


No. 16-1396. BorRDA v. UNITED STaTES. C. A. D. C. Cir. 
Certiorari denied. Reported below: 848 F. 3d 1044. 


No. 16-1404. INTERMEC, INC., ET AL. v. ALIEN TECHNOLOGY, 
LLC. C. A. Fed. Cir. Certiorari denied. Reported below: 664 
Fed. Appx. 962. 


No. 16-1412. ALTOMARE v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. Reported below: 673 Fed. Appx. 956. 


No. 16-6387. LOOMIS v. WISCONSIN. Sup. Ct. Wis. Certio- 
rari denied. Reported below: 2016 WI 68, 371 Wis. 2d 235, 881 
N. W. 2d 749. 


No. 16-6725. JEFFERSON v. UNITED STATES. C. A. 8th Cir. 
Certiorari denied. Reported below: 816 F. 3d 1016. 


No. 16-6925. MILLER v. UNITED STATES. C. A. 7th Cir. Cer- 
tiorari denied. Reported. below: 829 F. 3d 519. 


No. 16-7346. MCFADDEN v. ILLINOIS. Sup. Ct. Ill. Certio- 
rari denied. Reported below: 2016 IL 117424, 61 N. E. 3d 74. 


No. 16-7503. SIMMONDS, AKA PARKER v. SESSIONS, ATTORNEY 
GENERAL. C. A. 2d Cir. Certiorari denied. Reported below: 
649 Fed. Appx. 44. 


No. 16-7716. JACKSON v. BRYSON, COMMISSIONER, GEORGIA 
DEPARTMENT OF CORRECTIONS, ET AL. Sup. Ct. Ga. Certiorari 
denied. Reported below: 299 Ga. 751, 791 8S. E. 2d 48. 


No. 16-7762. MARION v. JACKSON, WARDEN. C. A. 6th Cir. 
Certiorari denied. Reported below: 663 Fed. Appx. 378. 


No. 16-7986. MATLACK v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. Reported below: 674 Fed. Appx. 869. 


No. 16-7994. JENKINS v. UNITED STATES. C. A. 2d Cir. Cer- 
tiorari denied. Reported below: 659 Fed. Appx. 1. 


No. 16-8037. Scorr v. UNITED STATES. C. A. 3d Cir. Cer- 
tiorari denied. Reported below: 664 Fed. Appx. 282. 
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No. 16-8043. WILLIAMS v. ILLINOIS. App. Ct. Ill., 3d Dist. 
Certiorari denied. Reported below: 2016 IL App (8d) 120840, 65 
N. E. 3d 848. 


No. 16-8052. MINNIS v. ILLINOIS. Sup. Ct. Ill. Certiorari de- 
nied. Reported below: 2016 IL 119563, 67 N. E. 3d 272. 


No. 16-8053. PERKINS v. ILLINOIS. App. Ct. Ill, 1st Dist. 
Certiorari denied. Reported below: 2016 IL App (1st) 150889, 63 
N. E. 3d 207. 


No. 16-8482. McC.Loup v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. 


No. 16-8526. BELTON v. OHIO. Sup. Ct. Ohio. Certiorari de- 
nied. Reported below: 149 Ohio St. 3d 165, 2016-Ohio-1581, 74 
N. E. 3d 319. 


No. 16-8699. FERRER ET AL. v. YELLEN, CHAIR, BOARD OF 
GOVERNORS OF THE FEDERAL RESERVE SYSTEM, ET AL. C. A. 
11th Cir. Certiorari denied. Reported below: 659 Fed. Appx. 
982. 


No. 16-8710. -AMODEO v. UNITED StTaTES. C. Ay 11th Cir. 
Certiorari denied. 


No. 16-8733. THARPE v. SELLERS, WARDEN. C. A. 11th Cir. 
Certiorari denied. Reported below: 834 F. 3d 1328. 


No. 16-8752. DAMPIER v. ILLINOIS. App. Ct. Il, 1st Dist. 
Certiorari denied. Reported below: 2015 IL App (1st) 181971-U. 


No. 16-8766. CORDOVANO v. PETERSON ET AL. C. A. 11th Cir. 
Certiorari denied. 


No. 16-8771. YABLONSKY v. PARAMO, WARDEN. C. A. 9th Cir. 
Certiorari denied. 


No. 16-8774. Munoz v. TEXAS. Ct. App. Tex., Ist Dist. Cer- 
tiorari denied. 


No. 16-8781. FULLER v. DAVIS, DIRECTOR, TEXAS DEPART- 
MENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITUTIONS DIVI- 
sIon. C. A. 5th Cir. Certiorari denied. 


No. 16-8791. SHREVES v. PIRANIAN ET AL. C. A. 9th Cir. 
Certiorari denied. Reported below: 668 Fed. Appx. 740. 
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No. 16-8792. WILLIAMS v. KELLEY, DIRECTOR, ARKANSAS DE- 
PARTMENT OF CORRECTION. C. A. 8th Cir. Certiorari denied. 


No. 16-8793. DAVIES v. UNITED STATES DISTRICT COURT FOR 
THE EASTERN DISTRICT OF CALIFORNIA. C. A. 9th Cir. Certio- 
rari denied. 


No. 16-8802. EDWARDS v. SHERMAN, WARDEN. C. A. 9th Cir. 
Certiorari denied. 


No. 16-8804. CARPENTER v. STRAHOTA, WARDEN. C. A. 7th 
Cir. Certiorari denied. Reported below: 840 F. 3d 867. 


No. 16-8807. Lovines v. TEXAS. Ct. App. Tex., 3d Dist. 
Certiorari denied. 


No. 16-8812. CUMMINGS v. INTERNATIONAL UNION SECURITY 
POLICE AND FIRE PROFESSIONALS OF AMERICA (SPFPA), LOCAL 
555, ET AL. C. A. 4th Cir. Certiorari denied. Reported below: 
678 Fed. Appx. 103. 


No. 16-8813. WILLIAMS v. CALIFORNIA. Sup. Ct. Cal. Cer- 
tiorari denied... Reported below: 1 Cal..5th 1166, 384 -P. 3d 1162. 


No. 16-8817. CARRASQUILLO v. FLORIDA. Dist. Ct. App. Fla., 
2d Dist. Certiorari denied. Reported below: 212 So. 3d 364. 


No. 16-8821. BELL v. ALABAMA. Ct. Crim. App. Ala. Cer- 
tiorari denied. Reported below: 236 So. 3d 155. 


No. 16-8822. CROWDER v. ILLINOIS. App. Ct. Ill, 3d Dist. 
Certiorari denied. Reported below: 2016 IL App (8d) 140030-U. 


No. 16-8823. BLAND v. TENNESSEE. Ct. Crim. App. Tenn. 
Certiorari denied. 


No. 16-8829. GABLE v. BLADES, WARDEN, ET AL. C. A. 9th 
Cir. Certiorari denied. 


No. 16-8831. MACK v. LAUGHLIN, WARDEN, ET AL. C. A. 11th 
Cir. Certiorari denied. 


No. 16-8832. WHITE v. BETHESDA ProJEcT INc. C. A. 3d 
Cir. Certiorari denied. Reported below: 672 Fed. Appx. 218. 


No. 16-8835. YANEY v. SUPERIOR COURT OF CALIFORNIA, RiIv- 
ERSIDE COUNTY, ET AL. Sup. Ct. Cal. Certiorari denied. 
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No. 16-8836. WILLIAMS v. FLORIDA. Sup. Ct. Fla. Certio- 
rari denied. Reported below: 209 So. 3d 543. 


No. 16-8837. THOMAS v. PARKER ET AL. C. A. 4th Cir. Cer- 
tiorari denied. Reported below: 673 Fed. Appx. 328. 


No. 16-8841. GREEN v. JONES, SECRETARY, FLORIDA DEPART- 
MENT OF CORRECTIONS. C. A. 11th Cir. Certiorari denied. 


No. 16-8843. GUERRERO v. OFFICE OF ADMINISTRATIVE 
HEARINGS. Ct. App. Ariz. Certiorari denied. 


No. 16-8852. FARQUHARSON ET AL. v. CITIBANK, N. A., ET AL. 
C. A. 11th Cir. Certiorari denied. Reported below: 664 Fed. 
Appx. 793. 


No. 16-8853. EXNCALADO v. ILLINOIS. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 2015 IL App (1st) 182671-U. 


No. 16-8864. BEY v. WINGARD, SUPERINTENDENT, STATE 
CORRECTIONAL INSTITUTION AT SOMERSET, ET AL. C. A. 3d Cir. 
Certiorari denied. 


No. 16-8865. BROWN v. THOMAS, WARDEN, ET AL. C. A. 11th 
Cir. Certiorari denied. 


No. 16-8866. ARUANNO v. DAVIS ET AL. C. A. 3d Cir. Cer- 
tiorari denied. Reported below: 679 Fed. Appx. 213. 


No. 16-8869. HETTINGA v. CANTIL-SAKAUYE ET AL. C. A. 
9th Cir. Certiorari denied. 


No. 16-8872. GARCIA GOMEZ v. DEPARTMENT OF HOMELAND 
SEcuRITY. C. A. 8th Cir. Certiorari denied. 


No. 16-8876. FULMORE v. FLORIDA. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 204 So. 3d 462. 


No. 16-8882. BROWN v. DAVIS, DIRECTOR, TEXAS DEPART- 
MENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITUTIONS DIVI- 
sIon. C. A. 5th Cir. Certiorari denied. 


No. 16-8883. BROWN v. MACLAREN, WARDEN. C. A. 6th Cir. 
Certiorari denied. 


No. 16-8886. GONZALEZ ORDUNO v. LACKNER, WARDEN. 
C. A. 9th Cir. Certiorari denied. 
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No. 16-8891. Won IL Kim v. HARRELL ET AL. C. A. 8th Cir. 
Certiorari denied. 


No. 16-8892. MARTIN v. PARAMO, WARDEN, ET AL. C. A. 9th 
Cir. Certiorari denied. 


No. 16-8905. VENEY v. VIRGINIA. Sup. Ct. Va. Certiorari 
denied. 


No. 16-8912. NEWELL v. LACKNER, WARDEN. C. A. 9th Cir. 
Certiorari denied. 


No. 16-8935. CARPIO v. CALIFORNIA. Ct. App. Cal., 2d App. 
st., Div. 2. Certiorari denied. 


No. 16-8936. ELZEY v. KENT, WARDEN. C. A. 5th Cir. Cer- 
tiorari denied. 


No. 16-8940. PARKER v. ILLINOIS. App. Ct. Ill, 1st Dist. 
Certiorari denied. Reported below: 2016 IL App (1st) 141597, 70 
N. E. 3d 734. 


No. 16-8946. Scott v. NAYLOR ET AL. C. A. 8th Cir. Certio- 
rari denied. 


Di 


ray 


No. 16-8963. WILLIAMS v. STEELE, SUPERINTENDENT, POTOSI 
CORRECTIONAL CENTER. Sup. Ct. Mo. Certiorari denied. 


No. 16-8975. CAMPBELL v. JONES, SECRETARY, FLORIDA DE- 
PARTMENT OF CORRECTIONS, ET AL. C. A. 11th Cir. Certio- 
rari denied. 


No. 16-9010. HAWLEY v. CLACKAMAS COUNTY CIRCUIT COURT 
ET AL. C. A. 9th Cir. Certiorari denied. 


No. 16-9032. FIELDS v. UNITED STATES. C. A. 6th Cir. Cer- 
tiorari denied. 


No. 16-9042. ADESANYA v. SESSIONS, ATTORNEY GENERAL. 
C. A. 9th Cir. Certiorari denied. Reported below: 671 Fed. 
Appx. 581. 


No. 16-9044. CHARLTON v. OREGON DEPARTMENT OF CORREC- 
TIONS ET AL. C. A. 9th Cir. Certiorari denied. Reported 
below: 668 Fed. Appx. 692. 


No. 16-9049. WELLS v. ILLINOIS. App. Ct. Ill., lst Dist. Cer- 
tiorari denied. Reported below: 2016 IL App (1st) 183349-UB. 
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No. 16-9065. DARDEN v. TEGELS, WARDEN. C. A. 7th Cir. 
Certiorari denied. 


No. 16-9067. MITCHELL v. KELLEY, DIRECTOR, ARKANSAS 
DEPARTMENT OF CORRECTION. C. A. 8th Cir. Certiorari denied. 


No. 16-9074. Cuiv. JONES. C. A. 5th Cir. Certiorari denied. 


No. 16-9084. ARRIAGA v. DISTRICT ATTORNEY OF BRONX 
CouNTY, NEW York. C. A. 2d Cir. Certiorari denied. 


No. 16-9089. CURRIE v. MERIT SYSTEMS PROTECTION BOARD. 
C. A. Fed. Cir. Certiorari denied. Reported below: 679 Fed. 
Appx. 995. 


No. 16-9091. TASKOV v. SESSIONS, ATTORNEY GENERAL. 
C. A. 5th Cir. Certiorari denied. 


No. 16-9105. RADILLA-ESQUIVEL v. TEXAS. Ct. App. Tex., 3d 
Dist. Certiorari denied. 


No. 16-9116. RIVERA v. LEWIS, WARDEN. C. A. 4th Cir. 
Certiorari denied. Reported below: 678 Fed. Appx. 139. 


No. 16-9141. WYNTERv. NEW YoRK. Ct. App. N. Y. Certio- 
rari denied. Reported below: 29 N. Y. 8d 1002, 80 N. E. 3d 416. 


No. 16-9147. THOMPSON v. SPEER, ACTING SECRETARY OF 
THE ARMy. C. A. 9th Cir. Certiorari denied. Reported below: 
671 Fed. Appx. 980. 


No. 16-9149. PETERMAN v. KANSAS. Ct. App. Kan. Certio- 
rari denied. Reported below: 52 Kan. App. 2d xxxvii, 362 P. 3d 
1128. 


No. 16-9156. SILVA-HERNANDEZ v. UNITED STATES. C. A. Ist 
Cir. Certiorari denied. Reported below: 686 Fed. Appx. 12. 


No. 16-9171. NUNN v. KENTUCKY. Ct. App. Ky. Certiorari 
denied. 


No. 16-9190. IOANE v. UNITED STATES. C. A. 9th Cir. Cer- 
tiorari denied. 


No. 16-9201. COVARRUBIAS v. UNITED STATES. C. A. 7th Cir. 
Certiorari denied. Reported below: 847 F. 3d 556. 


No. 16-9208. GERIDEAU-WILLIAMS v. UNITED STATES. C. A. 
3d Cir. Certiorari denied. 
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No. 16-9221. SCHENCK v. UNITED STATES. C. A. 4th Cir. 
Certiorari denied. Reported below: 676 Fed. Appx. 212. 


No. 16-9222. CAMPILLO-RESTREPO v. UNITED STATES. C. A. 
11th Cir. Certiorari denied. Reported below: 676 Fed. Appx. 
948. 


No. 16-9231. HINCKLE v. UNITED STATES. C. A. 4th Cir. 
Certiorari denied. Reported below: 673 Fed. Appx. 308. 


No. 16-9232. HILL v. UNITED STATES. C. A. 11th Cir. Cer- 
tiorari denied. Reported below: 652 Fed. Appx. 835. 


No. 16-9233. GOMEZ-OLIVAS v. UNITED STATES. C. A. 10th 
Cir. Certiorari denied. Reported below: 672 Fed. Appx. 887. 


No. 16-9234. EDGAR F. v. BALLARD, WARDEN. Sup. Ct. App. 
W. Va. Certiorari denied. 


No. 16-9237. FIELDS v. ILLINOIS. App. Ct. Ill, 1st Dist. 
Certiorari denied. Reported below: 2016 IL App (1st) 142763-U. 


No. 16-9243. SIGILLITO v. UNITED STATES. C. A. 8th Cir. 
Certiorari denied. 


No. 16-9247. WEBB v. UNITED STATES. C. A. 6th Cir. Cer- 
tiorari denied. Reported below: 679 Fed. Appx. 443. 


No. 16-9249. CAMPANA MORENO v. UNITED STATES. C. A. 
9th Cir. Certiorari denied. Reported below: 686 Fed. Appx. 470. 


No. 16-9252. POPE v. UNITED STATES. C. A. 4th Cir. Certio- 
rari denied. Reported below: 676 Fed. Appx. 180. 


No. 16-9253. BITSINNIE v. UNITED STATES. C. A. 9th Cir. 
Certiorari denied. Reported below: 680 Fed. Appx. 574. 


No. 16-9257. BUCKLEY v. RAY ET AL. C. A. 8th Cir. Certio- 
rari denied. Reported below: 848 F. 3d 855. 


No. 16-9264. VASQUEZ v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. 


No. 16-9277. DICKSON v. UNITED STATES. C. A. 8th Cir. 
Certiorari denied. Reported below: 676 Fed. Appx. 609. 


No. 16-9281. LABELLE v. MERLAK, WARDEN. C. A. 6th Cir. 
Certiorari denied. 
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No. 16-9283. SPENCER v. UNITED STATES. C. A. 3d Cir. 
Certiorari denied. 


No. 16-9286. McCDANIELS v. UNITED STATES. C. A. 5th Cir. 
Certiorari denied. Reported below: 680 Fed. Appx. 274. 


No. 16-9298. VIERRA-GARCIA v. UNITED STATES. C. A. 5th 
Cir. Certiorari denied. Reported below: 677 Fed. Appx. 193. 


No. 16-9307. Rosapo-Toro v. UNITED STATES. C. A. Ist Cir. 
Certiorari denied. 


No. 16-9311. REYNA-VASQUEZ v. UNITED STATES. C. A. 5th 
Cir. Certiorari denied. Reported below: 676 Fed. Appx. 379. 


No. 16-9312. ROMERO v. RYAN, DIRECTOR, ARIZONA DEPART- 
MENT OF CORRECTIONS, ET AL. C. A. 9th Cir. Certiorari 
denied. 


No. 16-9314. MITCHELL v. UNITED STATES. C. A. 4th Cir. 
Certiorari denied. Reported below: 679 Fed. Appx. 259. 


No. 16-9316. PONCE-GUZMAN v. UNITED STATES. C. A. dth 
Cir. Certiorari denied. Reported below: 677 Fed. Appx. 147. 


No. 16-9320. KELLY v. UNITED STATES. C. A. 11th Cir. Cer- 
tiorari denied. Reported below: 677 Fed. Appx. 633. 


No. 16-9322. McGREW v. UNITED STATES. C. A. 8th Cir. 
Certiorari denied. Reported below: 846 F. 3d 277. 


No. 16-9324. CUADRA-NUNEZ v. UNITED STATES. C. A. 4th 
Cir. Certiorari denied. Reported below: 664 Fed. Appx. 349. 


No. 16-9330. CASBY v. UNITED STATES. C. A. 5th Cir. Cer- 
tiorari denied. 


No. 16-9340. ORANGE v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. 


No. 16-9343. COFFEE v. UNITED STATES; and 
No. 16-9367. DAVIS v. UNITED STATES. C. A. 11th Cir. Cer- 
tiorari denied. Reported below: 841 F. 3d 1253. 


No. 16-9366. CALDERON v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. 
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No. 16-9381. TORRES SANTIAGO v. KAUFFMAN, SUPERINTEND- 
ENT, STATE CORRECTIONAL INSTITUTION AT HUNTINGDON, ET AL. 
C. A. 3d Cir. Certiorari denied. 


No. 16-26. BULK JULIANA, LTD., ET AL. v. WORLD FUEL 
SERVICES (SINGAPORE) PTE, LtTp. C. A. 5th Cir. Motion of 
Star Trident II, LLC, et al. for leave to file brief as amici curiae 
granted. Certiorari denied. Reported below: 822 F. 3d 766. 


No. 16-673. GORDON v. CONSUMER FINANCIAL PROTECTION 
BuREAU. C. A. 9th Cir. Certiorari denied. JUSTICE KENNEDY 
took no part in the consideration or decision of this petition. Re- 
ported below: 819 F. 3d 1179. 


No. 16-677. MATHIS v. SHULKIN, SECRETARY OF VETERANS 
AFFAIRS. C. A. Fed. Cir. Certiorari denied. Reported below: 
643 Fed. Appx. 968. 


Statement of JUSTICE SOTOMAYOR respecting the denial of 
certiorari. 


This petition raises important questions about how the Govern- 
ment carries out its obligations to our veterans. The Board of 
Veterans’ Appeals (Board) applies a rebuttable presumption when 
reviewing veterans’ disability claims: The medical examiner 
whose opinion the Department of Veterans Affairs (VA) relied on 
to deny a veteran’s claim is presumed competent, absent a specific 
objection by the veteran. To raise an objection, a veteran needs 
to know the medical examiner’s credentials. And yet, the VA 
does not provide veterans with that information as a matter of 
course. Nor does it always provide veterans with that informa- 
tion upon request. The only road to guaranteed access to an 
examiner’s credentials runs through a Board order. The Board, 
however, has sometimes required the veteran to have already 
raised a specific objection to an examiner’s competence before 
ordering the VA to provide the credentials. This places a vet- 
eran in a “catch-22” where she “must make a specific objection to 
an examiner’s competence before she can learn the examiner’s 
qualifications.” Mathis v. McDonald, 834 F. 3d 1347, 1357 (CA 
Fed. 2016) (Reyna, J., dissenting from denial of rehearing en banc). 
As JUSTICE GORSUCH explains, see post, at 942, the Board’s pre- 
sumption is questionable. But the presumption is not the only 
problem. A decision by the VA to deny benefits in reliance on 
an examiner’s opinion, while denying the veteran access to that 
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examiner’s credentials, ensures that the presumption will work to 
the veteran’s disadvantage. The petitioner here did not ask the 
VA to provide the examiner’s credentials, and so this petition 
does not allow review of both the VA’s practice and the Board’s 
presumption. Full review would require a petition arising from 
a case in which the VA denied a veteran benefits after declining to 
provide the medical examiner’s credentials. Until such a petition 
presents itself, staying our hand allows the Federal Circuit and 
the VA to continue their dialogue over whether the current sys- 
tem for adjudicating veterans’ disability claims can be squared 
with the VA’s statutory obligations to assist veterans in the devel- 
opment of their disability claims. 


JUSTICE GORSUCH, dissenting. 


Lower courts often presume that Department of Veterans Af- 
fairs medical examiners are competent to render expert opinions 
against veterans seeking compensation for disabilities they have 
suffered during military service. The VA appears to apply the 
same presumption in its own administrative proceedings. 

But where does this presumption come from? It enjoys no 
apparent provenance in the relevant statutes. There Congress 
imposed on the VA an affirmative duty to assist—not impair— 
veterans seeking evidence for their disability claims. See 38 
U.S. C. §5103A(a)(1). And consider how the presumption works 
in practice. The VA usually refuses to supply information that 
might allow a veteran to challenge the presumption without an 
order from the Board of Veterans’ Appeals. And that Board 
often won’t issue an order unless the veteran can first supply a 
specific reason for thinking the examiner incompetent. No doubt 
this arrangement makes the VA’s job easier. But how is it that 
an administrative agency may manufacture for itself or win from 
the courts a regime that has no basis in the relevant statutes and 
does nothing to assist, and much to impair, the interests of those 
the law says the agency is supposed to serve? 

Now, you might wonder if our intervention is needed to remedy 
the problem. After all, a number of thoughtful colleagues on the 
Federal Circuit have begun to question the presumption’s propri- 
ety. See Mathis v. McDonald, 834 F. 3d 1347 (2016). And this 
may well mean the presumption’s days are numbered. But I 
would not wait in hope. The issue is of much significance to many 
today and, respectfully, it is worthy of this Court’s attention. 
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No. 16-847. SESSIONS, ATTORNEY GENERAL, ET AL. v. BIND- 
ERUP ET AL.; and 

No. 16-983. BINDERUP ET AL. v. SESSIONS, ATTORNEY GEN- 
ERAL, ET AL. C. A. 3d Cir. Certiorari denied. JUSTICE GINS- 
BURG and JUSTICE SOTOMAYOR would grant the petitions for writs 
of certiorari. Reported below: 836 F. 3d 336. 


No. 16-894. PERUTA ET AL. v. CALIFORNIA ET AL. C. A. 9th 
Cir. Certiorari denied. Reported below: 824 F. 3d 919. 


JUSTICE THOMAS, with whom JUSTICE GORSUCH joins, 
dissenting. 


The Second Amendment to the Constitution guarantees that 
“the right of the people to keep and bear Arms] shall not be 
infringed.” At issue in this case is whether that guarantee pro- 
tects the right to carry firearms in public for self-defense. Nei- 
ther party disputes that the issue is one of national importance 
or that the courts of appeals have already weighed in extensively. 
I would therefore grant the petition for a writ of certiorari. 


I 


California generally prohibits the average citizen from carrying 
a firearm in public spaces, either openly or concealed. With a 
few limited exceptions, the State prohibits open carry altogether. 
Cal. Penal Code Ann. §§ 25850, 26350 (West 2012). It proscribes 
concealed carry unless a resident obtains a license by showing 
“good cause,” among other criteria, §§ 26150, 26155, and it author- 
izes counties to set rules for when an applicant has shown good 
cause, § 26160. 

In the county where petitioners reside, the sheriff has inter- 
preted “good cause” to require an applicant to show that he has 
a particularized need, substantiated by documentary evidence, to 
carry a firearm for self-defense. The sheriff’s policy specifies that 
“concern for one’s personal safety” does not “alone” satisfy this 
requirement. Peruta v. County of San Diego, 742 F. 3d 1144, 
1148 (CA9 2014) (internal quotation marks omitted). Instead, an 
applicant must show “a set of circumstances that distinguish him 
from the mainstream and cause him to be placed in harm’s way.” 
Id., at 1169 (internal quotation marks and alterations omitted). 
“TA] typical citizen fearing for his personal safety—by definition— 
cannot distinguish himself from the mainstream.” Ibid. (empha- 
sis deleted; internal quotation marks and alterations omitted). 
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As a result, ordinary, “law-abiding, responsible citizens,” District 
of Columbia v. Heller, 554 U.S. 570, 635 (2008), may not obtain 
a permit for concealed carry of a firearm in public spaces. 

Petitioners are residents of San Diego County (plus an associa- 
tion with numerous county residents as members) who are unable 
to obtain a license for concealed carry due to the county’s policy 
and, because the State generally bans open carry, are thus unable 
to bear firearms in public in any manner. They sued under Rev. 
Stat. §1979, 42 U.S. C. $1983, alleging that this near-total prohi- 
bition on public carry violates their Second Amendment right to 
bear arms. They requested declaratory and injunctive relief to 
prevent the sheriff from denying licenses based on his restrictive 
interpretation of “good cause,” as well as other “relief as the 
Court deems just and proper.” First Amended Complaint in 
No. 3:09-cv—02371 (SD Cal.), 99149, 150, 152. The District Court 
granted respondents’ motion for summary judgment, and petition- 
ers appealed to the Ninth Circuit. 

In a thorough opinion, a panel of the Ninth Circuit reversed. 
742 F. 3d 1144. The panel examined the constitutional text and 
this Court’s precedents, as well as historical sources from before 
the founding era through the end of the 19th century. Id., at 
1150-1166. Based on these sources, the court concluded that “the 
carrying of an operable handgun outside the home for the lawful 
purpose of self-defense . . . constitutes ‘bear[ing] Arms’ within 
the meaning of the Second Amendment.” Jd., at 1166. It thus 
reversed the District Court and held that the sheriff’s interpreta- 
tion of “good cause” in combination with the other aspects of the 
State’s regime violated the Second Amendment’s command that a 
State “permit some form of carry for self-defense outside the 
home.” Jd., at 1172. 

The Ninth Circuit swa sponte granted rehearing en banc and, 
by a divided court, reversed the panel decision. In the en banc 
court’s view, because petitioners specifically asked for the invali- 
dation of the sheriff’s “good cause” interpretation, their legal chal- 
lenge was limited to that aspect of the applicable regulatory 
scheme. The court thus declined to “answer the question of 
whether or to what degree the Second Amendment might or 
might not protect a right of a member of the general public to 
carry firearms openly in public.” Peruta v. County of San Diego, 
824 F. 3d 919, 942 (2016). It instead held only that “the Second 
Amendment does not preserve or protect a right of a member of 
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the general public to carry concealed firearms in public.” IJd., at 
924 (emphasis added). 
II 


We should have granted certiorari in this case. The approach 
taken by the en banc court is indefensible, and the petition raises 
important questions that this Court should address. I see no 
reason to await another case. 

A 


The en banc court’s decision to limit its review to whether 
the Second Amendment protects the right to concealed carry—as 
opposed to the more general right to public carry—was untenable. 
Most fundamentally, it was not justified by the terms of the com- 
plaint, which called into question the State’s regulatory scheme 
asa whole. See First Amended Complaint 63 (“Because Califor- 
nia does not permit the open carriage of loaded firearms, con- 
cealed carriage with a [concealed carry] permit is the only means 
by which an individual can bear arms in public places”); id., 474 
(“States may not completely ban the carrying of handguns for 
self-defense”). And although the complaint specified the remedy 
that intruded least on the State’s overall regulatory regime— 
declaratory relief and an injunction against the sheriff’s restric- 
tive interpretation of “good cause”—it also requested “lalny fur- 
ther relief as the Court deems just and proper.” Id., $152. 

Nor was the Ninth Circuit’s approach justified by the history 
of this litigation. The District Court emphasized that “the heart 
of the parties’ dispute” is whether the Second Amendment pro- 
tects “the right to carry a loaded handgun in public, either openly 
or in a concealed manner.” Peruta v. County of San Diego, 758 
F. Supp. 2d 1106, 1109 (SD Cal. 2010). As the Ninth Circuit panel 
pointed out, “[petitioners] argue that the San Diego County policy 
in light of the California licensing scheme as a whole violates 
the Second Amendment because it precludes a responsible, law- 
abiding citizen from carrying a weapon in public for the purpose 
of lawful self-defense in any manner.” 742 F. 3d, at 1171. The 
panel further observed that although petitioners “foculs]” their 
challenge on the “licensing scheme for concealed carry,” this is 
“for good reason: acquiring such a license is the only practical 
avenue by which [they] may come lawfully to carry a gun for self- 
defense in San Diego County.” Jbid. Even the en banc court 
acknowledged that petitioners “base their argument on the en- 


946 OCTOBER TERM, 2016 
THOMAS, J., dissenting 582 U.S. 


tirety of California’s statutory scheme” and “do not contend that 
there is a free-standing Second Amendment right to carry con- 
cealed firearms.” 824 F. 3d, at 927. 


B 


Had the en bane Ninth Circuit answered the question actually 
at issue in this case, it likely would have been compelled to reach 
the opposite result. This Court has already suggested that the 
Second Amendment protects the right to carry firearms in public 
in some fashion. As we explained in Heller, to “bear arms” 
means to “ ‘wear, bear, or carry upon the person or in the clothing 
or in a pocket, for the purpose of being armed and ready for 
offensive or defensive action in a case of conflict with another 
person.’” 554 U.S., at 584 (quoting Muscarello v. United States, 
524 U.S. 125, 143 (1998) (GINSBURG, J., dissenting); alterations 
and some internal quotation marks omitted). The most natural 
reading of this definition encompasses public carry. I find it ex- 
tremely improbable that the Framers understood the Second 
Amendment to protect little more than carrying a gun from the 
bedroom to the kitchen...See Drake v. Filko, 724 F. 3d 426, 444 
(CA8 20138) (Hardiman, J., dissenting) (“To speak of ‘bearing’ arms 
solely within one’s home not only would conflate ‘bearing’ with 
‘keeping,’ in derogation of the [Heller] Court’s holding that the 
verbs codified distinct rights, but also would be awkward usage 
given the meaning assigned the terms by the Supreme Court”); 
Moore v. Madigan, 702 F. 3d 933, 936 (CA7 2012) (similar). 

The relevant history appears to support this understanding. 
The panel opinion below pointed to a wealth of cases and second- 
ary sources from England, the founding era, the antebellum pe- 
riod, and Reconstruction, which together strongly suggest that 
the right to bear arms includes the right to bear arms in public 
in some manner. See 742 F. 3d, at 1153-1166 (Canvassing the 
relevant history in detail); Brief for National Rifle Association as 
Amicus Curiae 6-16. For example, in Nunn v. State, 1 Ga. 243 
(1846)—a decision the Heller Court discussed extensively as illus- 
trative of the proper understanding of the right, 554 U.S., at 
612—the Georgia Supreme Court struck down a ban on open 
carry although it upheld a ban on concealed carry. 1 Ga., at 251. 
Other cases similarly suggest that, although some regulation of 
public carry is permissible, an effective ban on all forms of public 
carry is not. See, e.g., State v. Reid, 1 Ala. 612, 616-617 (1840) 
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(“A statute which, under the pretence of regulating, amounts to 
a destruction of the right, or which requires arms to be so borne 
as to render them wholly useless for the purpose of defence, would 
be clearly unconstitutional”). 

Finally, the Second Amendment’s core purpose further supports 
the conclusion that the right to bear arms extends to public carry. 
The Court in Heller emphasized that “self-defense” is “the central 
component of the [Second Amendment] right itself.” 554 U.S., 
at 599. This purpose is not limited only to the home, even though 
the need for self-defense may be “most acute” there. Id., at 628. 
“Self-defense has to take place wherever the person happens to 
be,” and in some circumstances a person may be more vulnerable 
in a public place than in his own house. Volokh, Implementing 
the Right To Keep and Bear Arms for Self-Defense: An Analytical 
Framework and a Research Agenda, 56 UCLA L. Rev. 1443, 
1515 (2009). 

C 


Even if other Members of the Court do not agree that the 
Second Amendment likely protects a right to public carry, the 
time has come for the Court to answer this important question 
definitively. Twenty-six States have asked us to resolve the 
question presented, see Brief for Alabama et al. as Amici Curiae, 
and the lower courts have fully vetted the issue. At least four 
other Courts of Appeals and three state courts of last resort have 
decided cases regarding the ability of States to regulate the public 
carry of firearms. Those decisions (plus the one below) have 
produced thorough opinions on both sides of the issue. See 
Drake, 724 F. 3d 426, cert. denied sub nom. Drake v. Jerejian, 
572 U.S. 1100 (2014); 724 F. 3d, at 440 (Hardiman, J., dissenting); 
Woollard v. Gallagher, 712 F. 3d 865 (CA4), cert. denied, 571 U.S. 
952 (2013); Kachalsky v. County of Westchester, 701 F. 3d 81 (CA2 
2012), cert. denied swb nom. Kachalsky v. Cacace, 569 U.S. 918 
(2013); Madigan, 702 F. 3d 933; id., at 943 (Williams, J., dissent- 
ing); Commonwealth v. Gouse, 461 Mass. 787, 800-802, 965 N. E. 
2d 774, 785-786 (2012); Williams v. State, 417 Md. 479, 496, 10 
A. 8d 1167, 1177 (2011); Mack v. United States, 6 A. 3d 1224, 1236 
(D. C. 2010). Hence, I do not see much value in waiting for 
additional courts to weigh in, especially when constitutional rights 
are at stake. 

The Court’s decision to deny certiorari in this case reflects a 
distressing trend: the treatment of the Second Amendment as 
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a disfavored right. See Friedman v. Highland Park, 577 U.S. 
1039, 1043 (2015) (THoMAS, J., dissenting from denial of certiorari) 
(“The Court’s refusal to review a decision that flouts two of our 
Second Amendment precedents stands in marked contrast to the 
Court’s willingness to summarily reverse courts that disregard 
our other constitutional decisions”); Jackson v. City and County 
of San Francisco, 576 U.S. 1018, 1017 (2015) (same). The Consti- 
tution does not rank certain rights above others, and I do not 
think this Court should impose such a hierarchy by selectively 
enforcing its preferred rights. Jd., at 1014 (“Second Amendment 
rights are no less protected by our Constitution than other rights 
enumerated in that document”). The Court has not heard argu- 
ment in a Second Amendment case in over seven years—since 
March 2, 2010, in McDonald v. Chicago, 561 U.S. 742. Since that 
time, we have heard argument in, for example, roughly 35 cases 
where the question presented turned on the meaning of the First 
Amendment and 25 cases that turned on the meaning of the 
Fourth Amendment. This discrepancy is inexcusable, especially 
given how much less developed our jurisprudence is with respect 
to the Second Amendment as compared to the First and Fourth 


Amendments. 
ok ok ok 


For those of us who work in marbled halls, guarded constantly 
by a vigilant and dedicated police force, the guarantees of the 
Second Amendment might seem antiquated and superfluous. But 
the Framers made a clear choice: They reserved to all Americans 
the right to bear arms for self-defense. I do not think we should 
stand by idly while a State denies its citizens that right, particu- 
larly when their very lives may depend on it. I respectfully 
dissent. 


No. 16-964. MAGLUTA v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. JUSTICE KAGAN took no part in the consider- 
ation or decision of this petition. Reported below: 660 Fed. 
Appx. 803. 


No. 16-1006. DICKEY v. ALLBAUGH, DIRECTOR, OKLAHOMA 
DEPARTMENT OF CORRECTIONS, ET AL. C. A. 10th Cir. Certio- 
rari denied. JUSTICE GORSUCH took no part in the consideration 
or decision of this petition. Reported below: 664 Fed. Appx. 690. 


No. 16-1070. TowN oF EAST HAMPTON, NEW YORK v. 
FRIENDS OF THE EAST HAMPTON AIRPORT, INC., ET AL. C. A. 
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2d Cir. Motion of Committee to Stop Airport Expansion et al. 
for leave to file brief as amici curiae granted. Certiorari denied. 
Reported below: 841 F. 3d 133. 


No. 16-1077. BAy POINT PROPERTIES, INC., FKA BP PROPER- 
TIES, INC. v. MISSISSIPPI TRANSPORTATION COMMISSION ET AL. 
Sup. Ct. Miss. Motions of Cato Institute et al., Pacific Legal 
Foundation, and Virginia Institute for Public Policy et al. for leave 
to file briefs as amici curiae granted. Certiorari denied. Re- 
ported below: 201 So. 3d 1046. 


Statement of JUSTICE GORSUCH, with whom JUSTICE THOMAS 
joins, respecting the denial of certiorari. 


When a State negotiates an easement limited to one purpose 
but later uses the land for an entirely different purpose, can the 
State limit, by operation of statute, the compensation it must pay 
for that new taking? The Mississippi Supreme Court held that 
it may do just that. But this decision seems difficult to square 
with the teachings of this Court’s cases holding that legislatures 
generally cannot limit the compensation due under the Takings 
Clause of the Constitution. See Monongahela Nav, Co. v. United 
States, 148 U.S. 312, 327 (1893). Tension appears to exist, too, 
between the decision here and decisions of the Federal Circuit. 
See, e.g., Toews v. United States, 376 F. 3d 1371, 13876 (2004). 
And the matter is one of general importance as well, for many 
States have adopted statutes like Mississippi’s and the question 
presented implicates a fundamental feature of the compact be- 
tween citizen and State. Given all this, these are questions the 
Court ought take up at its next opportunity. 


No. 16-1126. SOUTH CAROLINA v. HUNSBERGER. Sup. Ct. 
S. C. Motion of respondent for leave to proceed in forma pau- 
peris granted. Certiorari denied. 


No. 16-1142. SOUTH CAROLINA v. HUNSBERGER. Sup. Ct. 
S. C. Motion of respondent for leave to proceed in forma pau- 
peris granted. Certiorari denied. Reported below: 418 8. C. 
335, 794 S. E. 2d 368. 


No. 16-1168. AMERICAN MUNICIPAL POWER, INC., ET AL. v. 
ENVIRONMENTAL PROTECTION AGENCY ET AL. C. A. D. C. Cir. 
Motions of Southeastern Legal Foundation and Washington Legal 
Foundation for leave to file briefs as amici cwriae granted. Cer- 
tiorari denied. Reported below: 830 F. 3d 579. 
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No. 16-1253. VENCIL v. PENNSYLVANIA STATE POLICE ET AL. 
Sup. Ct. Pa. Motion of Autistic Self Advocacy Network et al. for 
leave to file brief as amici cwriae granted. Certiorari denied. 
Reported below: 638 Pa. 1, 152 A. 3d 235. 


No. 16-1255. LOCKETT, AS PERSONAL REPRESENTATIVE OF 
THE ESTATE OF LOCKETT v. FALLIN, GOVERNOR OF OKLAHOMA, 
ETAL. C. A. 10th Cir. Motion of Austin Sarat et al. for leave to 
file brief as amici curiae granted. Certiorari denied. JUSTICE 
GORSUCH took no part in the consideration or decision of this 
motion and this petition. Reported below: 841 F. 3d 1098. 


No. 16-1355. PRATHER v. AT&T, INC., ET AL. C. A. 9th Cir. 
Certiorari denied. THE CHIEF JUSTICE and JUSTICE BREYER 
took no part in the consideration or decision of this petition. Re- 
ported below: 847 F. 3d 1097. 


Rehearing Denied 


No. 16-587. UNARA v. MERIT SYSTEMS PROTECTION BOARD 
ET AL., 580 U.S. 1053; 

No. 16-6651. HORTON v. GARMAN, SUPERINTENDENT, STATE 
CORRECTIONAL INSTITUTION AT ROCKVIEW, ET AL., 580° U.S. 1066; 
No. 16-7966. NELSON v. MV TRANSPORTATION, INC., ET AL., 
581 U.S. 924; 

No. 16-7987. LANDIS v. BUNCOMBE COUNTY, NORTH CARO- 
LINA, ET AL., 581 U.S. 924; 

No. 16-8007. ORR v. TATUM, WARDEN, 580 U.S. 1222; 

No. 16-8110. MONTE v. MINGO, WARDEN, ET AL., 581 U.S. 
962; and 

No. 16-8663. IN RE MONTE, 581 U.S. 958. Petitions for re- 
hearing denied. 


No. 16-642. GROSSMAN v. WEHRLE, 580 U.S. 1099 and 1212. 
Motion of petitioner for leave to file petition for rehearing denied. 


No. 16-8625. MAEHR v. COMMISSIONER OF INTERNAL REVE- 
NUE ET AL., 581 U.S. 987. Petition for rehearing denied. JUS- 
TICE GORSUCH took no part in the consideration or decision of 
this petition. 

JUNE 27, 2017 
Certiorari Granted—Vacated and Remanded 


No. 15-556. DOYLE ET VIR, INDIVIDUALLY AND AS NEXT 
FRIENDS OF A. D. ET AL., ET AL. v. TAXPAYERS FOR PUBLIC 
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EDUCATION ET AL. Sup. Ct. Colo. Reported below: 351 P. 3d 
461; 

No. 15-557. DOUGLAS COUNTY SCHOOL DISTRICT ET AL. v. 
TAXPAYERS FOR PUBLIC EDUCATION ET AL. Sup. Ct. Colo. Re- 
ported below: 351 P. 3d 461; 

No. 15-558. COLORADO STATE BOARD OF EDUCATION ET AL. 
v. TAXPAYERS FOR PUBLIC EDUCATION ET AL. Sup. Ct. Colo. 
Reported below: 351 P. 3d 461; and 

No. 15-1409. NEw MEXICO ASSOCIATION OF NONPUBLIC 
SCHOOLS v. MOSES ET AL. Sup. Ct. N. M. Reported below: 
2015-NMSC-036, 367 P. 3d 838. Certiorari granted, judgments 
vacated, and cases remanded for further consideration in light 
of Trinity Lutheran Church of Columbia, Inc. v. Comer, ante, 
p. 449. 


Miscellaneous Orders* 


No. 16-1436. TRUMP, PRESIDENT OF THE UNITED STATES, 
ET AL. v. INTERNATIONAL REFUGEE ASSISTANCE PROJECT ET AL. 
C. A. 4th Cir. [Certiorari granted, ante, p. 571.] Motions of 
Immigration Reform Law. Institute, Citizens. United et al., State 
of New York et al., Constitutional Law Scholars, and Becket Fund 
for Religious Liberty for leave to file briefs as amici curiae 
granted. 


Certiorari Granted 


No. 15-1489. CYAN, INC., ET AL. v. BEAVER COUNTY EMPLOY- 
EES RETIREMENT FUND ET AL. Ct. App. Cal., lst App. Dist., 
Div. 4. Certiorari granted. 


No. 16-492. PEM ENTITIES LLC v. LEVIN ET AL. C. A. 4th 
Cir. Certiorari granted. Reported below: 655 Fed. Appx. 971. 


No. 16-1144. MARINELLO v. UNITED STATES. C. A. 2d Cir. 
Certiorari granted. Reported below: 839 F. 3d 209. 


No. 16-476. CHRISTIE, GOVERNOR OF NEW JERSEY, ET AL. v. 
NATIONAL COLLEGIATE ATHLETIC ASSN. ET AL.; and 

No. 16-477. NEW JERSEY THOROUGHBRED HORSEMEN’S 
ASSN., INC. v. NATIONAL COLLEGIATE ATHLETIC ASSN. ET AL. 
C. A. 3d Cir. Certiorari granted, cases consolidated, and a total 


*For the Court’s order making allotment of Justices, see ante, p. IV. 


952 OCTOBER TERM, 2016 


June 27, July 3, 2017 582 U.S. 


of one hour is allotted for oral argument. Reported below: 832 
F. 3d 389. 


No. 16-534. RUBIN ET AL. v. ISLAMIC REPUBLIC OF IRAN 
ET AL. C. A. 7th Cir. Certiorari granted limited to Question 1 
presented by the petition. JUSTICE KAGAN took no part in the 
consideration or decision of this petition. Reported below: 830 
F. 3d 470. 


Certiorari Denied 


No. 15-1192. UNITED STATES v. LOST TREE VILLAGE CORP. 
C. A. Fed. Cir. Certiorari denied. Reported below: 787 F. 3d 
1111. 


No. 15-1461. MESHAL v. HIGGENBOTHAM ET AL. C. A. D. C. 
Cir. Certiorari denied. Reported below: 804 F. 3d 417. 


No. 16-206. DEKALB CoUNTY PENSION FUND v. TRANSOCEAN 
LTD. ET AL. C. A. 2d Cir. Certiorari denied. Reported below: 
817 F. 3d 393. 


No. 16-372. SRM GLoBAL MASTER FuND L. P. v. BEAR 
STEARNS Cos. LLC ET Au. C. A. 2d Cir. Certiorari denied. 
Reported below: 829 F. 3d 173. 


No. 16-389. DUSEK ET AL. v. JPMORGAN CHASE & Co. ET AL. 
C. A. 11th Cir. Certiorari denied. Reported below: 832 F. 3d 
1243. 


No. 16-1194. KINDERACE, LLC v. CITY OF SAMMAMISH, WASH- 
INGTON. Ct. App. Wash. Certiorari denied. Reported below: 
194 Wash. App. 835, 379 P. 3d 135. 


No. 16-6796. Hour v. MASSACHUSETTS. Sup. Jud. Ct. Mass. 
Certiorari denied. 


JULY 3, 2017 
Dismissal Under Rule 46 


No. 16-868. MyToN City, UTAH v. UTE INDIAN TRIBE OF THE 
UINTAH AND OURAY RESERVATION. C. A. 10th Cir. Certiorari 
dismissed under this Court’s Rule 46. Reported below: 835 
F. 3d 1255. 
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JULY 7, 2017 
Miscellaneous Order 


No. 1641224. ANDERSON ET AL. v. LOERTSCHER. Application 
for stay, presented to JUSTICE KAGAN, and by her referred to 
the Court, granted. The injunction issued by the United States 
District Court for the Western District of Wisconsin, case 
No. 3:14-cv—00870-jdp, on April 28, 2017, is stayed pending final 
disposition of the appeal by the United States Court of Appeals 
for the Seventh Circuit. JUSTICE GINSBURG and JUSTICE SOTO- 
MAYOR would deny the application for stay. 


JULY 17, 2017 
Dismissal Under Rule 46 


No. 16-1175. MACPHERSON, EXECUTOR OF THE ESTATE OF 
MACPHERSON, DECEASED v. MANORCARE OF YEADON PA, LLC, 
DBA MANORCARE HEALTH SERVICES-YEADON, ET AL. Super. Ct. 
Pa. Certiorari dismissed under this Court’s Rule 46. Reported 
below: 128 A. 3d 1209. 


Miscellaneous Order 


No. D-2982. IN RE HESTERBERG. Gregory Xavier Hester- 
berg, of Garden City, N. Y., having requested to resign as a mem- 
ber of the Bar of this Court, it is ordered that his name be 
stricken from the roll of attorneys admitted to the practice of law 
before this Court. The rule to show cause, issued on June 12, 
2017, [ante, p. 902] is discharged. 


Rehearing Denied 


No. 15-1139. MERRILL v. MERRILL, 581 U.S. 939; 

No. 16-1069. SHIPP v. ESTATE OF KING ET AL., 581 U.S. 973; 
No. 16-1122. BELL ET Ux. v. DYCK-O’NEAL, INC., 581 U.S. 974; 
No. 16-1184. ARUNACHALAM v. UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF DELAWARE, 581 U.S. 1018; 

No. 16-1226. HUBBARD v. MISSOURI DEPARTMENT OF MENTAL 
HEALTH ET AL., 581 U.S. 1007; 

No. 16-7576. ZAGORSKI v. TENNESSEE, 581 U.S. 941; 

No. 16-7908. AYER v. ZENK, WARDEN, 581 U.S. 923; 

No. 16-7929. IN RE ROGERS, 581 U.S. 917; 
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LINDSAY v. CASTELLOE, 581 U.S. 924; 


No. 16-7998. MORGAN v. BOARD OF TRUSTEES OF THE UNI- 


VERSITY OF ARKANSAS, 581 U.S. 924; 


No. 16-8036. 


ABDULHADI v. SMITH, SUPERINTENDENT, STATE 


CORRECTIONAL INSTITUTION AT HOUTZDALE, ET AL., 581 U.S. 910; 


LLG, 581 U.S. 


No. 16-8080. BYNUM v. FLORIDA GAS TRANSMISSION Co., 


961; 


No. 16-8099. BRINSON v. DOZIER, COMMISSIONER, GEORGIA 


DEPARTMENT OF CORRECTIONS, ET AL., 581 U.S. 962; 


Yo. 16-8108. 


943; 


aS 


581 U.S. 977; 


o. 16-8115. 


No. 16-8181. 
No. 16-8166. 


No. 16-8238. 


DAMANI v. SIMER SP, INC.,, ET AL., 581 U.S. 962; 
TULLIS v. BARRETT, WARDEN, ET AL., 581 U.S. 


PENTECOST v. SOUTH DAKOTA, 581 U.S. 962; 
VERDI v. WILKINSON COUNTY, GEORGIA, ET AL., 


McCoy v. BERRYHILL, ACTING COMMISSIONER 


OF SOCIAL SECURITY, 581 U.S. 963; 


. 16-8312. 
. 16-8330. 
. 16-8362. 


0 
0 
0 
No. 16-8587. 


Yo. 16-8243. 


No. 16-8601. 


REYES v. ARTUS, 581 U.S. 944; 

ST. CLAIRE v. UNITED STATES, 581 U.S. 928; 
BALTIMORE v. NELSON ET AL., 581 U.S. 980; 
HOWARD v. FLORIDA, 581 U.S. 995; 

IN RE THOMAS-BEY, 581 U.S. 938; 

VILLALTA v. EXECUTIVE OFFICE FOR IMMIGRA- 


TION REVIEW ET AL., 581 U.S. 1009; 


U.S. 982; 
No. 16-8680. 


U.S. 998; 


0. 16-8725. 


N 
No. 16-8809. 


No. 16-8608. HAMPTON v. VANNOY, WARDEN, ET AL., 581 


DULAURENCE v. TELEGEN ET AL., 581 U.S. 988; 


No. 16-8692. LEGG v. NATIONSTAR MORTGAGE LLC, 581 


RAFIDI v. UNITED STATES, 581 U.S. 985; and 
JONES v. UNITED STATES, 581 U.S. 1011. Peti- 


tions for rehearing denied. 


No. 16-760. ENGLISH v. BANK OF AMERICA, N. A., ET AL., 580 


U.S. 1117. Motion for leave to file petition for rehearing denied. 


No. 16-7906. 
581 U.S. 931. 


LEWIS v. NISSAN NORTH AMERICA, INC., ET AL., 
Petition for rehearing denied. JUSTICE SOTO- 


MAYOR took no part in the consideration or decision of this 


petition. 
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JULY 19, 2017 
Dismissal Under Rule 46 


No. 16-538. WAYNE COUNTY, MICHIGAN, ET AL. v. RICHKO, AS 
PERSONAL REPRESENTATIVE OF THE ESTATE OF HORVATH. 
C. A. 6th Cir. Certiorari dismissed under this Court’s Rule 46.1. 
Reported below: 819 F. 3d 907. 


Miscellaneous Order 


No. 16-1540 (1641191). TRUMP, PRESIDENT OF THE UNITED 
STATES, ET AL. v. HAWAII ET AL. C. A. 9th Cir. [Certiorari 
granted, ante, p. 571.) The Government’s motion seeking clarifi- 
cation of our order of June 26, 2017, is denied. The District 
Court order modifying the preliminary injunction with respect to 
refugees covered by a formal assurance is stayed pending resolu- 
tion of the Government’s appeal to the Court of Appeals for 
the Ninth Circuit. JUSTICE THOMAS, JUSTICE ALITO, and JUS- 
TICE GORSUCH would have stayed the District Court order in 
its entirety. 


JULY 25, 2017 
Certiorari Denied 


No. 16-9725 (17A83). PHILLIPS v. OHIO. Ct. App. Ohio, 9th 
App. Dist., Summit County. Application for stay of execution of 
sentence of death, presented to JUSTICE KAGAN, and by her re- 
ferred to the Court, denied. Certiorari denied. Reported below: 
2016-Ohio-1198. 


No. 17-5198 (17A78). OTTE ET AL. v. MORGAN ET AL. C. A. 
6th Cir. Application for stay of execution of sentence of death, 
presented to JUSTICE KAGAN, and by her referred to the Court, 
denied. Certiorari denied. Reported below: 860 F. 3d 881. 


JUSTICE SOTOMAYOR, with whom JUSTICE GINSBURG joins, 
dissenting. 


The question before this Court, as appropriately summarized 
by Judge Moore in dissent, is narrow: “Should Gary Otte, Ronald 
Phillips, and Raymond Tibbetts have a trial on their claim that 
Ohio’s execution protocol is a cruel and unusual punishment, or 
should Ohio execute them without such a trial?” In re Ohio 
Execution Protocol, 860 F. 3d 881, 892 (CAG 2017). The District 
Court, after extensive review of the evidence, held that a trial 
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was warranted and granted a preliminary injunction. It did so 
after a 5-day evidentiary hearing, issuing a 119-page opinion find- 
ing that petitioners had presented enough evidence to demon- 
strate that they were likely to prevail on their claim that the 
Ohio execution protocol posed a substantial risk of severe pain 
and that an alternative method of execution was sufficiently avail- 
able. Although a panel of the Sixth Circuit initially affirmed 
those findings, a divided en banc court later reversed over the 
dissent of six of its members. 

In reversing, the Sixth Circuit en banc court failed to afford 
the District Court due deference. See Glossip v. Gross, 576 U.S. 
863, 878-879, 881 (2015) (reviewing findings by the District Court 
regarding both risk of pain and available alternatives for clear 
error). As Judge Moore carefully detailed in her dissent, the 
District Court thoroughly reviewed the evidence firsthand and 
found that the petitioners demonstrated a likelihood of success on 
their claim that they will be unconstitutionally executed. The 
Court of Appeals and this Court should not so lightly disregard 
those findings. 

For this reason, and others set forth in McGehee v. Hutchinson, 
581 U.S. 933, 935 (2017) (SOTOMAYOR, J., dissenting from denial 
of application for stay and denial of certiorari), I dissent again 
from this Court’s failure to step in when significant issues of life 
and death are present. 


No. 17-5310 (17A105). PHILLIPS v. JENKINS, WARDEN. C. A. 
6th Cir. Application for stay of execution of sentence of death, 
presented to JUSTICE KAGAN, and by her referred to the Court, 
denied. Certiorari denied. 


JULY 27, 2017 


Certiorari Denied 


No. 17-5393 (17A130). PREYOR v. DAVIS, DIRECTOR, TEXAS 
DEPARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITU- 
TIONS Division. C. A. 5th Cir. Application for stay of execution 
of sentence of death, presented to JUSTICE ALITO, and by him 
referred to the Court, denied. Certiorari denied. Reported 
below: 704 Fed. Appx. 331. 
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AUGUST 7, 2017 
Miscellaneous Orders 


No. D-2958. IN RE DISBARMENT OF WHITE. Disbarment en- 
tered. [For earlier order herein, see 581 U.S. 914.] 


No. D-2960. IN RE DISBARMENT OF SKELOS. Disbarment en- 
tered. [For earlier order herein, see 581 U.S. 914.] 


No. D-2961. IN RE DISBARMENT OF CONSTANTOPES. Disbar- 
ment entered. [For earlier order herein, see 581 U.S. 914.] 


No. D-2962. IN RE DISBARMENT OF WALKER. Disbarment 
entered. [For earlier order herein, see 581 U.S. 914.] 


No. D-2963. IN RE DISBARMENT OF LOCKLAIR. Disbarment 
entered. [For earlier order herein, see 581 U.S. 914.] 


No. D-2965. IN RE DISBARMENT OF MEI. Disbarment en- 
tered. [For earlier order herein, see 581 U.S. 915.] 


No. D-2966. IN RE DISBARMENT OF HARTKE.. Disbarment 
entered. [For earlier order herein, see 581-U. 8. 915.] 


Rehearing Denied 


No. 16-1173. Iko v. IKo, 581 U.S. 1017; 

No. 16-1177. VIRGINIA ET AL. v. LEBLANC, ante, p. 91; 

No. 16-1279. SOLONICHNYY v. UNITED STATES, 581 U.S. 1007; 
No. 16-8040. WHITNUM v. TOWN OF GREENWICH, CONNECTI- 
CUT, ET AL., 581 U.S. 942; 

No. 16-8052. MINNIS v. ILLINOIS, ante, p. 934; 

No. 16-8264. VALENTINE v. CITY OF AUSTIN, TEXAS, ET AL., 
581 U.S. 979; 

0. 16-8265. SMITH v. TAYLOR, WARDEN, 581 U.S. 979; 

o. 16-8310. ROBINSON v. REGIONAL MEDICAL CENTER AT 
MEMPHIS ET AL., 581 U.S. 980; 

No. 16-8332. AVILA v. CALIFORNIA, 581 U.S. 980; 

No. 16-8347. MORALES v. CUOMO ET AL., 581 U.S. 995; 

No. 16-8388. GALAN v. GEGENHEIMER ET AL., 581 U.S. 996; 
No. 16-8430. REYNOLDS v. HODGES, MAGISTRATE JUDGE, 
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUM- 
BIA, ET AL., 581 U.S. 981; 
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JOHNSON v. DAVIS, DIRECTOR, TEXAS DEPART- 


MENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITUTIONS DIVI- 
SION, 581 U.S. 1008; 


No. 16-8525. 
No. 16-8553. 
No. 16-8566. 


No. 16-8614. 


No. 16-8458. JOHNSON v. WOODS, WARDEN, 581 U.S. 1008; 


ALLEN v. ILLINOIS, 581 U.S. 981; 

PAYNE v. OHIO, 581 U.S. 1009; 

TOWNSEND v. VANNOY, WARDEN, 581 U.S. 997; 
HAWRELAK v. BERRYHILL, ACTING COMMIS- 


SIONER OF SOCIAL SECURITY, 581 U.S. 1010; 


. 16-8812. 


SANCHO v. ANDERSON SCHOOL DISTRICT FOUR, 


STEWART v. PERRY, 581 U.S. 1011; 

IN RE SOUTHGATE, ante, p. 913; 

IN RE DAVIS, ante, p. 914; 

IN RE GADSDEN, 581 U.S. 1005; 

IN RE BOOKER-EL, 581 U.S. 971; 

CUMMINGS v. INTERNATIONAL UNION SECURITY 


POLICE AND FIRE PROFESSIONALS OF AMERICA (SPFPA), LOCAL 
555, ET AL., ante, p. 935; 


No. 16-8969. 
No. 16-8985. 


IN RE CABRERA, 581 U.S. 1017; 
DESAI v. SECURITIES AND EXCHANGE COMMIS- 


SION, 581 U.S. 1024; 


Yo. 16-9026. 
. 16-9039. 
. 16-9069. 
. 16-9127. 
. 16-9150. 
. 16-9161. 
o. 16-9226. 
hearing denied. 


No. 16-8976. 
No. 16-8977. 


ZZZZAZZ2Z 
os'o's's 


COLTER v. CHAPMAN CHEVROLET, ante, p. 908; 
EDWARDS v. UNITED STATES, 581 U.S. 1025; 

IN RE ROBINSON, 581 U.S. 1005; 

LASHER v. UNITED STATES, ante, p. 909; 

IN RE BRACKEN, ante, p. 903; 

BUCZEK v. UNITED STATES, ante, p. 910; and 

IN RE MANNING, ante, p. 903. Petitions for re- 


GRIGSBY v. UNITED STATES, 581 U.S. 1026; and 
GRIGSBY v. UNITED STATES, 581 U.S. 1026. Pe- 


titions for rehearing denied. JUSTICE GORSUCH took no part in 
the consideration or decision of these petitions. 


No. 16-8982. 


RICHMOND v. UNITED STATES, 581 U.S. 1026. 


Petition for rehearing denied. JUSTICE KAGAN took no part in 
the consideration or decision of this petition. 
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AUGUST 10, 2017 
Certiorari Dismissed 


No. 16-492. PEM ENTITIES LLC v. LEVIN ET AL. C. A. 4th 
Cir. [Certiorari granted, ante, p. 951.] Writ of certiorari dis- 
missed as improvidently granted. Joint motion of PEM Entities 
LLC and Province Grande Olde Liberty, LLC, to confirm party 
status is dismissed as moot. 


AUGUST 16, 2017 


Dismissal Under Rule 46 


No. 16-1500. CrITy OF BOWLING GREEN, KENTUCKY, ET AL. v. 
WOODCOCK, AS ADMINISTRATRIX OF THE ESTATE OF HARRISON, 
DECEASED. C. A. 6th Cir. Certiorari dismissed under this 
Court’s Rule 46.1. Reported below: 679 Fed. Appx. 419. 


AUGUST 22, 2017 


Dismissal Under Rule 46 


No. 16-744. FIREEYE, INC., ET AL. v..SUPERIOR COURT OF 
CALIFORNIA, SANTA CLARA COUNTY. Ct. App. Cal.; 6th App. 
Dist. Certiorari dismissed under this Court’s Rule 46.1. 


AUGUST 24, 2017 


Miscellaneous Order 


No. 16-1436. TRUMP, PRESIDENT OF THE UNITED STATES, 
ET AL. v. INTERNATIONAL REFUGEE ASSISTANCE PROJECT ET AL. 
C. A. 4th Cir.; and 

No. 16-1540. TRUMP, PRESIDENT OF THE UNITED STATES, 
ET AL. v. HAWAII ET AL. C. A. 9th Cir. [Certiorari granted, 
ante, p. 571.] Further consideration of motion of respondent 
Hawaii et al. to add John Doe as a party to No. 16-1540 deferred 
to hearing of the case on the merits. 


Certiorari Denied 


No. 16-9033 (17A191). ASAY v. FLORIDA. Sup. Ct. Fla. Ap- 
plication for stay of execution of sentence of death, presented 
to JUSTICE THOMAS, and by him referred to the Court, denied. 
Certiorari denied. Reported below: 210 So. 3d 1. 
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Miscellaneous Orders 


No. D-2957. IN RE DISBARMENT OF MCMULLEN. Disbar- 
ment entered. [For earlier order herein, see 581 U.S. 914.] 


No. D-2964. IN RE DISBARMENT OF SAXON. Disbarment en- 
tered. [For earlier order herein, see 581 U.S. 915.] 


No. D-2968. IN RE DISBARMENT OF VEGA. Disbarment en- 
tered. [For earlier order herein, see 581 U.S. 915.] 


No. D-2969. IN RE DISBARMENT OF CORBETT. Disbarment 
entered. [For earlier order herein, see 581 U.S. 970.] 


No. D-2974. IN RE DISBARMENT OF SAMPSON. Disbarment 
entered. [For earlier order herein, see 581 U.S. 970.] 


No. D-2976. IN RE DISBARMENT OF REID. Disbarment en- 
tered. [For earlier order herein, see 581 U.S. 970.] 


No. D-2978. IN RE DISBARMENT OF SMITH. Disbarment en- 
tered. [For earlier order herein, see ante, p. 902.] 


No. D=2979. IN RE DISBARMENT OF BAILEY. ~Disbarment en- 
tered. [For earlier order herein, see ante, p. 902.] 


No. D-2980. IN RE DISBARMENT OF FERRELL. Disbarment 
entered. [For earlier order herein, see ante, p. 902.] 


No. D-2983. IN RE DISBARMENT OF WROBLEWSKI. Disbar- 
ment entered. [For earlier order herein, see ante, p. 902.] 


No. D-2984. IN RE DISBARMENT OF THORNSBURY. Disbar- 
ment entered. [For earlier order herein, see ante, p. 902.] 


No. D-2985. IN RE DISBARMENT OF LONGMEYER. Disbar- 
ment entered. [For earlier order herein, see ante, p. 903.] 


No. D-2986. IN RE DISBARMENT OF KUCHINSKY. Disbarment 
entered. [For earlier order herein, see ante, p. 903.] 


No. D-2987. IN RE DISBARMENT OF BELLO. Disbarment en- 
tered. [For earlier order herein, see ante, p. 903.] 


No. D-2989. IN RE DISBARMENT OF BOISSEAU. Disbarment 
entered. [For earlier order herein, see ante, p. 903.] 
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No. D-2990. IN RE DISBARMENT OF MOENNING. Disbarment 
entered. [For earlier order herein, see ante, p. 912.] 


No. D-2991. IN RE DISBARMENT OF COYLE. Disbarment en- 
tered. [For earlier order herein, see ante, p. 913.] 


No. D-2992. IN RE DISBARMENT OF PADGETT. Disbarment 
entered. [For earlier order herein, see ante, p. 913.] 


No. D-2993. IN RE DISBARMENT OF CARTER. Disbarment en- 
tered. [For earlier order herein, see ante, p. 913.] 


No. 15-1485. DISTRICT OF COLUMBIA ET AL. v. WESBY ET AL. 
C. A. D. C. Cir. [Certiorari granted, 580 U.S. 1097.] Motion of 
the Acting Solicitor General for leave to participate in oral argu- 
ment as amicus curiae and for divided argument granted. 


No. 16-285. Epic SysTemMs Corp. v. LEwis. C. A. 7th Cir. 
[Certiorari granted, 580 U.S. 1089.] Motion of petitioner to dis- 
pense with printing joint appendix granted. 


No. 16-299. NATIONAL ASSOCIATION OF MANUFACTURERS v. 
DEPARTMENT OF DEFENSE ET AL. C. A. 6th Cir. -[Certiorari 
granted, 580 U.S. 1088.] Motion of respondent Ohio et al. for 
divided argument granted. 


No. 16-980. HUSTED, OHIO SECRETARY OF STATE v. A. PHILIP 
RANDOLPH INSTITUTE ET AL. C. A. 6th Cir. [Certiorari 
granted, 581 U.S. 1006.] Joint motion of the parties to dispense 
with printing joint appendix granted. 


No. 16-1276. DIGITAL REALTY TRuSsT, INC. v. SOMERS. C. A. 
9th Cir. [Certiorari granted, ante, p. 929.] Motion of petitioner 
to dispense with printing joint appendix granted. 


Certiorari Granted 

No. 16-1067. MURPHY v. SMITH ET AL. C. A. 7th Cir. Cer- 
tiorari granted. Reported below: 844 F. 3d 653. 
Rehearing Denied 


No. 16-1116. JENKINS, WARDEN v. HUTTON, ante, p. 280; 
No. 16-1227. ROBERTSON v. EMI CHRISTIAN Music GROUP, 
INC., ET AL., ante, p. 915; 
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No. 16-1245. MUNoz v. GOLDEN EAGLE INSURANCE CORP., 
ante, p. 931; 

No. 16-1250. BARTH v. ISLAMIC SOCIETY OF BASKING RIDGE 
ET AL., 581 U.S. 1007; 

No. 16-1270. POPE v. GUNS ET AL., ante, p. 905; 

No. 16-1289. DCV Imports, LLC v. BUREAU OF ALCOHOL, 
TOBACCO, FIREARMS AND EXPLOSIVES, ante, p. 931; 

No. 16-1819. PADMANABHAN v. KASSLER ET AL., ante, p. 932; 
Yo. 16-1353. KORMAN ET AL. v. UNITED STATES, ante, p. 932; 
Yo. 16-8442. Moore v. UNITED STATES, 581 U.S. 964; 

No. 16-8449. TIPTON v. DAVIS, DIRECTOR, TEXAS DEPART- 
MENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITUTIONS DIVI- 
SION, 581 U.S. 997; 

No. 16-8469. SALDANA v. DAVIS, DIRECTOR, TEXAS DEPART- 
MENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITUTIONS 
DIVISION, 581 U.S. 1008; 

No. 16-8497. OKEOWO v. HARLEQUIN BOOKS 8. A. ET AL., 581 
U.S. 981; 

No. 16-8620. SMITH v. SOCIAL SECURITY ADMINISTRATION, 
581. U.S. 1010; 

No. 16-8657. -ROCKEFELLER v. CARTER, FORMER PRESIDENT 
OF THE UNITED STATES, ET AL., 581 U.S. 983; 

No. 16-8670. COULSTON v. CAMERON, SUPERINTENDENT, 
STATE CORRECTIONAL INSTITUTION AT HOUTZDALE, ET AL., ante, 
p. 907; 

No. 16-8683. COLEMAN v. STARBUCKS COFFEE Co., 581 U.S. 
1010; 
No. 16-8720. PARKER v. BERRYHILL, ACTING COMMISSIONER 


ZZ 


OF SOCIAL SECURITY, 581 U.S. 1021; 
No. 16-8730. WHITE v. UNITED STATES, 581 U.S. 998; 
No. 16-8771. YABLONSKY v. PARAMO, WARDEN, ante, p. 934; 
No. 16-8937. KRAEMER v. ILLINOIS, 581 U.S. 1023; 
No. 16-9050. THOMPSON v. UNITED STATES, 581 U.S. 1025; 
No. 16-9129. KAHRE v. UNITED STATES, ante, p. 909; and 
No. 16-9206. ANDRADE v. UNITED STATES, ante, p. 922. Peti- 
tions for rehearing denied. 


No. 15-7350. BUTLER v. STEPHENS, DIRECTOR, TEXAS DE- 
PARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITUTIONS 
DIVISION, 578 U.S. 925 and 580 U.S. 911. Motion for leave to 
file petition for rehearing denied. 


ORDERS 963 


582 U.S. August 25, September 12, 13, 2017 


No. 16-9113. DERROW v. UNITED STATES, ante, p. 911.  Peti- 
tion for rehearing denied. JUSTICE KAGAN took no part in the 
consideration or decision of this petition. 


SEPTEMBER 12, 2017 
Miscellaneous Orders 


No. 17A225. ABBOTT, GOVERNOR OF TEXAS, ET AL. v. PEREZ 
ET AL. Application for stay, presented to JUSTICE ALITO, and by 
him referred to the Court, granted, and it is ordered that the 
order of the United States District Court for the Western District 
of Texas, case No. SA-11-CV-360, entered August 15, 2017, is 
stayed pending the timely filing and disposition of an appeal to 
this Court. JUSTICE GINSBURG, JUSTICE BREYER, JUSTICE So- 
TOMAYOR, and JUSTICE KAGAN would deny the application. 


No. 17A245. ABBOTT, GOVERNOR OF TEXAS, ET AL. v. PEREZ 
ET AL. Application for stay, presented to JUSTICE ALITO, and by 
him referred to the Court, granted, and it is ordered that the 
order of the United States District Court for the Western District 
of Texas, case No. SA-11-CV-360, entered August 24, 2017, is 
stayed pending the timely filing and disposition of an appeal to 
this Court. JUSTICE GINSBURG, JUSTICE BREYER, JUSTICE. SO- 
TOMAYOR, and JUSTICE KAGAN would deny the application. 


No. 17A275 (16-1540). TRUMP, PRESIDENT OF THE UNITED 
STATES, ET AL. v. HAWAII ET AL. Application for stay of man- 
date, presented to JUSTICE KENNEDY, and by him referred to the 
Court, granted, and the issuance of the mandate of the United 
States Court of Appeals for the Ninth Circuit in case No. 17- 
16426 is stayed with respect to refugees covered by a formal 
assurance, pending further order of this Court. 


Certiorari Denied 


No. 16-9317 (17A136). OTTE v. OHIO. Sup. Ct. Ohio. Appli- 
cation for stay of execution of sentence of death, presented to 
JUSTICE KAGAN, and by her referred to the Court, denied. Cer- 
tiorari denied. Reported below: 148 Ohio St. 3d 1407, 2017-Ohio- 
573, 69 N. E. 3d 748. 


SEPTEMBER 13, 2017 


Miscellaneous Order 


No. 17-333. BENISEK ET AL. v. LAMONE, ADMINISTRATOR, 
MARYLAND STATE BOARD OF ELECTIONS, ET AL. Appeal from 
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D.C. Md. Motion of appellants to expedite consideration of juris- 
dictional statement denied. 


SEPTEMBER 14, 2017 
Dismissal Under Rule 46 


No. 17-115. UNION PACIFIC RAILROAD Co. v. BARKER. Ct. 


App. Iowa. Certiorari dismissed under this Court’s Rule 46.1. 
Reported below: 889 N. W. 2d 243. 


SEPTEMBER 20, 2017 


Dismissal Under Rule 46 


No. 16-8987. ROBINSON v. LEWIS, WARDEN, ET AL. Sup. Ct. 
S. C. Certiorari dismissed under this Court’s Rule 46. 


SEPTEMBER 25, 2017 
Miscellaneous Orders 


No. 17A225. ABBOTT, GOVERNOR OF TEXAS, ET AL. v. PEREZ 
ET AL. Respondents’ letter to the Clerk, dated September 15, 
2017, is construed as a motion and denied. 


No. 17A245. ABBOTT, GOVERNOR OF TEXAS, ET AL. v. PEREZ 
ET AL. Respondents’ letter to the Clerk, dated September 15, 
2017, is construed as a motion and denied. 


No. 15-1509. U.S. BANK N. A., TRUSTEE, BY AND THROUGH 
CWCAPITAL ASSET MANAGEMENT LLC v. VILLAGE AT LAKE- 
RIDGE, LLC. C. A. 9th Cir. [Certiorari granted, 580 U.S. 1216.] 
Motion of the Solicitor General for leave to participate in oral 
argument as amicus curiae and for divided argument granted. 


No. 16-285. Epic SYSTEMS Corp. v. LEwIs. C. A. 7th Cir; 

No. 16-300. ERNST & YouNG LLP ET AL. v. MORRIS ET AL. 
C. A. 9th Cir.; and 

No. 16-307. NATIONAL LABOR RELATIONS BOARD v. MURPHY 
OL USA, INC., ET AL. C. A. 5th Cir. [Certiorari granted, 580 
U.S. 1089.] Motion of the Solicitor General for leave to partici- 
pate in oral argument as amicus curiae and for divided argument 
granted. Motion of National Labor Relations Board for divided 
argument granted. 


No. 16-460. ARTIS v. DISTRICT OF COLUMBIA. Ct. App. D. C. 
[Certiorari granted, 580 U.S. 1159.] Motion of Wisconsin et al. 
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for leave to participate in oral argument as amici curiae and for 
divided argument denied. 


No. 16-499. JESNER ET AL. v. ARAB BANK, PLC. C. A. 2d 
Cir. [Certiorari granted, 581 U.S. 904.] Motion of the Solicitor 
General for leave to participate in oral argument as amicus cu- 
riae and for divided argument granted. 


No. 16-534. RUBIN ET AL. v. ISLAMIC REPUBLIC OF IRAN 
ETAL. C. A. 7th Cir. [Certiorari granted, ante, p. 952.] Motion 
of petitioners to dispense with printing joint appendix granted. 
JUSTICE KAGAN took no part in the consideration or decision of 
this motion. 


No. 16-1144. MARINELLO vy. UNITED STATES. C. A. 2d Cir. 
[Certiorari granted, ante, p. 951.] Motion of petitioner to dis- 
pense with printing joint appendix granted. 


No. 16-1161. GILL ET AL. v. WHITFORD ET AL. [Probable ju- 
risdiction postponed, ante, p. 914.) D. C. W. D. Wis. Motion of 
Wisconsin State Senate et al. for leave to participate in oral argu- 
ment as amici cwriae-and for divided argument granted. 


No. 16-1436. TRUMP, PRESIDENT OF THE UNITED STATES, 
ET AL. v. INTERNATIONAL REFUGEE ASSISTANCE PROJECT ET AL. 
C. A. 4th Cir; and 

No. 16-1540. TRUMP, PRESIDENT OF THE UNITED STATES, 
ET AL. v. HAWAIL ET AL. C. A. 9th Cir. [Certiorari granted, 
ante, p. 571.] The parties are directed to file letter briefs ad- 
dressing whether, or to what extent, the Proclamation issued on 
September 24, 2017, may render cases No. 16-1436 and No. 16- 
1540 moot. The parties should also address whether, or to what 
extent, scheduled expiration of §§ 6(a) and 6(b) of Executive Order 
No. 13780 may render those aspects of case No. 16-1540 moot. 
Briefs, limited to 10 pages, are to be filed simultaneously with 
the Clerk and served upon opposing counsel on or before noon, 
Thursday, October 5, 2017. The cases are removed from oral 
argument calendar, pending further order of the Court. 


SEPTEMBER 26, 2017 


Miscellaneous Order 


No. 17A330 (17-6075). THARPE v. SELLERS, WARDEN. C. A. 
11th Cir. Application for stay of execution of sentence of death, 
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presented to JUSTICE THOMAS, and by him referred to the Court, 
granted pending disposition of the petition for writ of certiorari. 
Should the petition for writ of certiorari be denied, this stay shall 
terminate automatically. In the event the petition for writ of 
certiorari is granted, the stay shall terminate upon the sending 
down of the judgment of this Court. JUSTICE THOMAS, JUSTICE 
ALITO, and JUSTICE GORSUCH would deny the application. 


SEPTEMBER 27, 2017 
Dismissal Under Rule 46 


No. 16-1283. PEYTON ET AL. v. BURWELL. C. A. 2d Cir. 
Certiorari dismissed under this Court’s Rule 46.1. Reported 
below: 670 Fed. Appx. 734. 


Miscellaneous Order. (For the Court’s order approving revisions 
to the Rules of this Court, see post, p. 970.) 


SEPTEMBER 28, 2017 
Certiorari Granted 


No. 16-1027. COLLINS v. VIRGINIA. Sup. Ct. Va. Certiorari 
granted. Reported below: 292 Va. 486, 790 S. E. 2d 611. 


No. 16-1150. HALL, AS PERSONAL REPRESENTATIVE OF THE 
ESTATE OF HALL AND AS SUCCESSOR TRUSTEE OF THE ETHLYN 
LOUISE HALL FAMILY TRUST v. HALL ET AL. C. A. 3d Cir. Cer- 
tiorari granted. Reported below: 679 Fed. Appx. 142. 


No. 16-1362. ENCINO MoToRcARS, LLC v. NAVARRO ET AL. 
C. A. 9th Cir. Certiorari granted. Reported below: 845 F. 3d 
925. 


No. 16-1371. BYRD v. UNITED STATES. C. A. 3d Cir. Certio- 
rari granted. Reported below: 679 Fed. Appx. 146. 


No. 16-1466. JANUS v. AMERICAN FEDERATION OF STATE, 
COUNTY, AND MUNICIPAL EMPLOYEES, COUNCIL 31, ET AL. C. A. 
7th Cir. Certiorari granted. Reported below: 851 F. 3d 746. 


No. 16-961. DALMAZZI v. UNITED STATES. Reported below: 
76 M. J. 1; 

No. 16-1017. Cox v. UNITED STATES (Reported below: 76 M. J. 
64); CRAIG v. UNITED STATES (76 M. J. 64); LEWIS v. UNITED 
STATES (76 M. J. 54); MILLER v. UNITED STATES (76 M. J. 64); 
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MORCHINEK v. UNITED STATES (76 M. J. 54); O'SHAUGHNESSY v. 
UNITED STATES (76 M. J. 54); and 

No. 16-1423. ORTIZ v. UNITED STATES. Reported below: 76 
M. J. 125 and 189. C. A. Armed Forces. Certiorari granted, 
cases consolidated, and a total of one hour is allotted for oral 
argument. In addition to the questions presented by the peti- 
tions, the parties are directed to brief and argue the following 
question: “Whether this Court has jurisdiction to review the cases 
in Nos. 16-961 and 16-1017 under 28 U.S. C. § 1259(3).” 


No. 16-1495. Ciry oF Hays, KANSAS v. VocT. C. A. 10th 
Cir. Certiorari granted. JUSTICE GORSUCH took no part in the 
consideration or decision of this petition. Reported below: 844 
F. 3d 1235. 


No. 16-8255. McCoy v. LOUISIANA. Sup. Ct. La. Motion of 
petitioner for leave to proceed in forma pauperis granted. Cer- 
tiorari granted limited to Question 1 presented by the petition. 
Reported below: 2014-1449 (La. 10/19/16), 218 So. 3d 535. 


No. 16-9493. ROSALES-MIRELES v. UNITED STATES. C. A. 5th 
Cir. Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted. Reported below: 850 F. 3d 246. 

SEPTEMBER 29, 2017 
Dismissal Under Rule 46 


No. 17-6130. THARPE v. SELLERS, WARDEN. Sup. Ct. Ga. 
Certiorari dismissed under this Court’s Rule 46.1. 


REVISIONS TO RULES OF THE SUPREME COURT 
OF THE UNITED STATES 


ADOPTED SEPTEMBER 27, 2017 
EFFECTIVE NOVEMBER 13, 2017 


The following are revisions to the Rules of the Supreme Court of the 
United States as adopted on September 27, 2017. See post, p. 970. The 
amended Rules became effective November 13, 2017, as provided in Rule 
48, post, p. 975. 

For previous revisions of the Rules of the Supreme Court see 346 U.S. 
949, 388 U.S. 931, 398 U.S. 10138, 445 U.S. 985, 493 U.S. 1099, 515 U.S. 
1197, 519 U.S. 1161, 525 U.S. 1191, 537 U.S. 1249, 544 U.S. 1078, 551 U.S. 
1195, and 558 U.S. 1161. 
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ORDER ADOPTING REVISED RULES 
OF THE SUPREME COURT OF 
THE UNITED STATES 


WEDNESDAY, SEPTEMBER 27, 2017 


IT IS ORDERED that the revised Rules of this Court, 
approved by the Court and lodged with the Clerk, shall be 
effective November 138, 2017, and that the amended provi- 
sions shall be printed as an appendix to the United States 
Reports. 

IT IS FURTHER ORDERED that the Rules promulgated 
April 19, 2018, see 569 U.S. 1041, shall be rescinded as of 
November 12, 2017, and that the revised Rules shall govern 
all proceedings in cases commenced after that date and, to 
the extent feasible and just, cases then pending. 


970 


REVISIONS TO RULES OF THE SUPREME COURT 
OF THE UNITED STATES 


ADOPTED SEPTEMBER 27, 2017—EFFECTIVE NOVEMBER 13, 
2017 


Rule 9. Appearance of Counsel 


1. An attorney seeking to file a document in this Court in 
a representative capacity must first be admitted to practice 
before this Court as provided in Rule 5, except that admis- 
sion to the Bar of this Court is not required for an attorney 
appointed under the Criminal Justice Act of 1964, see 18 
U.S.C. §8006A(d)(6), or under any other applicable federal 
statute. The attorney whose name, address, and telephone 
number appear on the cover of a document presented for 
filing is considered counsel of record. If the name of more 
than one attorney is shown on the cover of the document, 
the attorney who is counsel of record shall be clearly identi- 
fied. See Rule 34.1(f). 


Rule 25. Briefs on the Merits: Number of Copies and 
Time to File 


9. [Abrogated.] 


Rule 29. Filing and Service of Documents; Special 
Notifications; Corporate Listing 


7. In addition to the filing requirements set forth in this 
Rule, all filers who are represented by counsel must submit 
documents to the Court’s electronic filing system in conform- 
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ity with the “Guidelines for the Submission of Documents 
to the Supreme Court’s Electronic Filing System” issued by 
the Clerk. 


Rule 30. Computation and Extension of Time 


2. Whenever a Justice or the Clerk is empowered by law 
or these Rules to extend the time to file any document, an 
application or motion seeking an extension shall be filed 
within the period sought to be extended. An application to 
extend the time to file a petition for a writ of certiorari or 
to file a jurisdictional statement must be filed at least 10 
days before the specified final filing date as computed under 
these Rules; if filed less than 10 days before the final filing 
date, such application will not be granted except in the most 
extraordinary circumstances. 


4. A motion to extend the time to file any document or 
paper other than those specified in paragraph 3 of this Rule 
may be presented in the form of a letter to the Clerk setting 
out specific reasons why an extension of time is justified. 
The letter shall be served on all other parties as required by 
Rule 29. The motion may be acted on by the Clerk in the 
first instance, and any party aggrieved by the Clerk’s action 
may request that the motion be submitted to a Justice or to 
the Court. The Clerk will report action under this para- 
graph to the Court as instructed. 


Rule 33. Document Preparation: Booklet Format; 
81/2- by 11-Inch Paper Format 


1. Booklet Format: .... 


(f) Forty copies of a booklet-format document shall be 
filed, and one unbound copy of the document on 8%- by 11- 
inch paper shall also be submitted. 
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Rule 34. Document Preparation: General Requirements 


6. A case in which privacy protection was governed by 
Federal Rule of Appellate Procedure 25(a)(5), Federal Rule 
of Bankruptcy Procedure 9037, Federal Rule of Civil Proce- 
dure 5.2, or Federal Rule of Criminal Procedure 49.1 is gov- 
erned by the same Rule in this Court. In any other case, 
privacy protection is governed by Federal Rule of Civil Pro- 
cedure 5.2, except that Federal Rule of Criminal Procedure 
49.1 governs when an extraordinary writ is sought in a crimi- 
nal case. Ifthe Court schedules briefing and oral argument 
in a case that was governed by Federal Rule of Civil Proce- 
dure 5.2(¢) or Federal Rule of Criminal Procedure 49.1(), 
the parties shall submit electronic versions of all prior and 
subsequent filings with this Court in the case, subject to the 
redaction Rules set forth above. 


Rule 37. Brief for an Amicus Curiae 


2, (a) An amicus curiae brief submitted before the 
Court’s consideration of a petition for a writ of certiorari, 
motion for leave to file a bill of complaint, jurisdictional 
statement, or petition for an extraordinary writ may be filed 
if it reflects that written consent of all parties has been pro- 
vided, or if the Court grants leave to file under subparagraph 
2(b) of this Rule. An amicus curiae brief in support of a 
petitioner or appellant shall be filed within 30 days after the 
case is placed on the docket or a response is called for by the 
Court, whichever is later, and that time will not be extended. 
An amicus curiae brief in support of a motion of a plaintiff 
for leave to file a bill of complaint in an original action shall 
be filed within 60 days after the case is placed on the docket, 
and that time will not be extended. An amicus curiae brief 
in support of a respondent, an appellee, or a defendant shall 
be submitted within the time allowed for filing a brief in 
opposition or a motion to dismiss or affirm. An amicus cu- 
riae filing a brief under this subparagraph shall ensure that 
the counsel of record for all parties receive notice of its inten- 
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tion to file an amicus curiae brief at least 10 days prior to 
the due date for the amicus curiae brief, unless the amicus 
curiae brief is filed earlier than 10 days before the due date. 
Only one signatory to any amicus curiae brief filed jointly 
by more than one amicus curiae must timely notify the par- 
ties of its intent to file that brief. The amicus curiae brief 
shall indicate that counsel of record received timely notice of 
the intent to file the brief under this Rule and shall specify 
whether consent was granted, and its cover shall identify the 
party supported. Only one signatory to an amicus curiae 
brief filed jointly by more than one amicus curiae must ob- 
tain consent of the parties to file that brief. A petitioner or 
respondent may submit to the Clerk a letter granting blanket 
consent to amicus curiae briefs, stating that the party con- 
sents to the filing of amicus curiae briefs in support of either 
or of neither party. The Clerk will note all notices of blan- 
ket consent on the docket. 


3. (a) An amicus curiae brief in a case before the Court 
for oral argument may be filed if it reflects that written con- 
sent of all parties has been provided, or if the Court grants 
leave to file under subparagraph 3(b) of this Rule. The brief 
shall be submitted within 7 days after the brief for the party 
supported is filed, or if in support of neither party, within 
7 days after the time allowed for filing the petitioner’s or 
appellant’s brief. Motions to extend the time for filing an 
amicus curiae brief will not be entertained. The 10-day no- 
tice requirement of subparagraph 2(a) of this Rule does not 
apply to an amicus curiae brief in a case before the Court 
for oral argument. The amicus curiae brief shall specify 
whether consent was granted, and its cover shall identify the 
party supported or indicate whether it suggests affirmance 
or reversal. The Clerk will not file a reply brief for an ami- 
cus curiae, or a brief for an amicus curiae in support of, or 
in opposition to, a petition for rehearing. Only one signa- 
tory to an amicus curiae brief filed jointly by more than one 
amicus curiae must obtain consent of the parties to file that 
brief. A petitioner or respondent may submit to the Clerk 
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a letter granting blanket consent to amicus curiae briefs, 
stating that the party consents to the filing of amicus curiae 
briefs in support of either or of neither party. The Clerk 
will note all notices of blanket consent on the docket. 


Rule 48. Effective Date of Rules 


1. These Rules, adopted September 27, 2017, will be effec- 
tive November 13, 2017. 


